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1. Leave granted.

2. It wll be convenient to answer the questions of |aw
that arise in the present case, before we advert to the
factual controversy between the parties. The questions of
| aw are:

[1] Has an organi ser or producer of any event a right to get
the event telecast through an agency of his choice whether
nati onal or foreign?

[ 2] Has such organiser a choice of the agency of
telecasting, particularly when the exercise of his right,
does not nmake demand on any of the frequencies owned,
conmanded or controlled by the Government or the Governnent
agencies |like the Videsh Sanchar NigamLimted [VSNL] ~ or
Door dar shan [ DD] ?

[3] Can such an organi ser be prevented fromcreating t he
terrestrial signal and denied the facility of nerely
uplinking the terrestrial signal to the satellite owed by
anot her agency whether foreign or national?

[4] What, if any, are the conditions which can be inmposed by
the Governnment department which in the present case is the
Mnistry of Information and Broadcasting [MB] for [a]
creating terrestrial signal of the event and [b] granting
facilities of wuplinking to a satellite not owed or  con-
trolled by the Governnent or its agencies?

3. On answers to these questions depend the answers to the
i ncidental questions such as [i] whether the Governnent or
the Government agencies like DD in the present case, have a
nmonopoly of creating terrestrial signals and of telecasting
them or refusing to telecast them [ii] whether the
Government or Government agencies like DD can claim to be
the host broadcaster for all events whether produced or
organised by it or by anybody else in the country and can
i nsi st upon the organiser or the agency for telecasting en-
gaged by him to take the signal only fromthe Governnment or
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Government agency and telecast it only with its permssion
or

4. To appreciate the thrust of the above questions and the
answers to them it is necessary first to have a proper
under st andi ng of what ’'telecasting’ neans and what its | ega
di mensi ons and consequences are. Telecasting is a system of

comuni cation either audio or visual or both. W are
concer ned in t he pr esent case with audi o-vi sua
t el ecommuni cati on. The first stage in telecasting is to
generate the audio-visual signals of the events or of the
i nformati on which is sought to be commruni cat ed. VWhen the

event to be telecast takes place on the earth, necessarily
the signal is generated on the earth by the

123

requisite electronic _nmechanismsuch as the audio-visua
recorder. This stage may be described as the recording
st age. The events may be spontaneous, accidental, natura
or organised. The ~spontaneous, accidental and natura
events are by their nature uncontrollable. But the

organi sed events can be controlled by the |aw of the |and.
In our country, since the Organisation of an event is an
aspect of the fundamental right to freedomof speech and
expression protected by Article 19 [1] (a), the law can be
made to control the Organisation of such events only for the
pur poses of inposing reasonable restrictions in the interest
of the sovereignty and integrity of the country, the
security of the state, friendly relations wth foreign
States, public order, decency or norality or in relation to
contempt of court, defamation or incitement- to an offence
as laid down under Article 19 [2] of the Constitution. Al -
though, therefore, it is not possible to nmake law for
prohibiting the recording of spontaneous, accidental or
natural events, it is possible for the reasons nentioned in
Article 19 [2], to restrict their telecasting. As  regards
the organised events, a |law can be made for restricting or
prohibiting the Organisation of the event itself, and also
for telecasting it, on the sane grounds as are nentioned in
Article 19 [2]. There, cannot, however, be restrictions on
produci ng and recording the event on grounds not  permtted
by Article 19 [2]. It, therefore, follows that the
Organi sation or production of an event and its  recording
cannot be prevented except by law permtted by Article 19
[2]. For the same reasons, the publication or communication
of the recorded event through the node of cassettes cannot
be restricted or prevented except under such law.” Al those
who have got the apparatus of video cassette recorder [VCR]
and the television screen can, therefore, view and listen to
such recorded event [hereinafter referred to, for the  sake

of convenience, as 'viewers']. In this process, there is no
demand on any frequency or channel since there is no /live-
telecast of the event. The only additional restriction on
telecasting or live-telecasting of such event will '‘be the
| ack of availability of the frequency or channel

5. Since in the present case, what is involved is the
right to live-telecast the event, viz., the cricket matches
organised by the Cricket Association of Bengal, it 1is
necessary to understand the various issues involved in live
telecasting. It may be nade clear at the outset, that there
may as well be a file telecast [i.e., telecasting of the
events which are already recorded by the cassette]. The

issues involved in file telecasting will also be nore or
| ess the same and therefore, that subject is not dealt wth
separatel y. Tel ecasting live or file necessarily involves
the use of a frequency or a channel

6. The telecasting is of three types, [a] terrestrial, [b]
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cable and [c] satellite. In the first case, the signal is
generated by the canera stationed at the spot of the event, -
and the signal is then sent to the earthly telecasting
station such as the T.V. Centre which in turn relays it
through its own frequencies to all the viewers who have
T. V. screens/ sets. In the second case, Vi z., cabl e
tel ecasting, the cable operator receives the signals from
the satellite by neans of the parabolic dish antenna and

relays themto all those T.V. screens which are linked to
his cable. He also relays the recorded file progranmes or
cassettes through the cable to the cable-linked viewers. In
this case, there is no restriction on

124

his receiving the signals fromany satellite to which his
antenna is adjusted. There is no demand rmade by himon any
frequency or channel owned or controlled by the nationa
government or governnental agencies. The cable operator can
show any event occurring in any part of the country or the
world 'live throughthe frequencies if his dish antenna can
receive the sane.. The only limtation fromwhich the cable
T.V. suffers is that the programes relayed by it can be
received only by those viewers who are linked to the dish
antenna concer ned. The last type, viz., satellite T.W.
operation involves the use of a frequency generated, owned
or controlled by the national Governnent or the Governnenta
agenci es, or those generated, owned and controlled by other
agenci es. It is necessary to bear in nind the distinction
between the frequencies generated, owned and controlled by
the Governnment or Covernnental agency and those generated
and owned by the other agencies. This “is so because
generally, as in the present case, one of  the contentions
against the right to access to telecasting is that there are
a limted nunber of frequencies and hence there is the need
to utilise the linted resources for the benefit | of al

sections of the society and to pronmote all social interests
by giving them priority as determned by sone centra
authority. It follows, therefore, that where the resources

are unlimted or the right to tel ecast need not suffer for
want of a frequency, objection on the said ground would be
m splaced. It may be stated here that in the present case,
the contention of the MB and DD against the right to
telecast claimed by the Cricket Association of Benga
[CAB]/Board of Control for Cricket in India [BCCI] was
rai sed only on the ground of the limtation of frequencies,
ignoring the fact that the CAB/BCClI had not made denmand on
any of the frequencies generated or owned by the MB/DD. It
desired to telecast the cricket matches organised by it
t hr ough a frequency not owned or controlled by the
Government but owned by sone other agency. The /only
perm ssion that the CAB/ BCCl sought was to uplink "to the
foreign satellite the signals created by its own caneras and
the earth station or the caneras and the earth station of
its agency to a foreign satellite. This pernission was
sought by the CAB/BCCl from VSNL which is the Governnent
agency controlling the frequencies. The pernission again
cannot be refused except under |aw made in pursuance of the
provisions of Article 19 [2] of the Constitution. Hence, as
stated above, one of the inportant questions to be answered
in the present case is whether the pernmission to uplink to
the foreign satellite, the signal created by the CAB/ BCCl
either by itself or through its agency can be refused except
on the ground stated in the | aw made under Article 19 [2].

7. This takes us to the content of the fundanental right
to the freedom of speech and expression guaranteed by
Article 19 [1] (a) and the inplications of the restrictions
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permtted to be inposed on the said right, by Article 19
[2]. W will first deal with the decisions of this Court
where the dinmensions of the right are delineated.

8. In Ronesh Thappar v. The State of Madras [1950 SCR 594]
the facts were that the Provincial Government in exercise of
its powers under Section 9 [1-A] of Madras Maintenance of
Public Order Act, 1949, by an order inposed a ban upon the

entry and circulation of the petitioner’s journal ’'Cross
Roads’. The said order stated that it was being passed for
the pur-
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pose of securing the public safety and the mmintenance of
public order. The petitioner approached this Court wunder
Article 32 of the Constitution clainming that the order
contravened the petitioner’s fundanmental right to freedom of
speech and expression. He also challenged the validity of
Section 9 [1-A] of the inpugned Act. The majority of the
Court held that the freedom of speech and expression
i ncl udes freedom of propagati on of ideas and that freedomis
ensured. by the freedom of circulation. 1In support of this
view, the Court referred to two decisions of the U S. Su-
preme Court viz., [1] Exparte Jackson [96 US 727] and [ii]
Lovell v. Gty of Giffin [303 US 444] and quoted wth
approval the follow ng  passage therefrom "Liberty of
circulation is as/essential to that freedomas the |liberty
of publication. Indeed, without circul ation the publication
woul d be of little value". Section 9 [1-A] of the inpugned
Act authorised the Provincial CGovernnent, "for the purpose
of securing the public safety or the maintenance of public
order, to prohibit or regulate the entry into or the
circulation, sale or distribution in the Province of Madras
or any part thereof or any docunment or class of docunents"”.
The question that the Court had to answer was whether the
i mpugned Act insofar as it contained the aforesaid provision
was a law relating to a matter which undermined the security
of, or tended to overthrow the State. The Court held that
"public order" is an expression of w de connotation and
signifies that state of tranquility which prevail s anong the
nmenbers of a political society as . aresult of the interna
regul ations enforced by the Government which they have
est abl i shed. The Act was passed by the Provincial Leg-
islature wunder Section 100 of the CGovernnent of India “Act,
1935, read with Entry | of List Il of the Seventh Schedul ed
to that Act. That Entry, anong others, conprised "public
order" which was different from"public safety™ on_ ~which
subj ect the Provincial Legislature was not conpetent to nake
a law. The Court distinguished between "public order" and
"public safety" and held that public safety was a part of
the wi der concept of public order and if it was intended to
signify any nmatter distinguished from and outside the
content of the expression "public order", it would not have
been conpetent for the Madras Legislature to enact the
provision so far as it related to public safety. "Public
safety” ordinarily means security of the public or ‘their
freedom fromdanger. |In that sense, anything which tends to
prevent danger to public health may al so be regarded as se-
curing public safety. The neaning of the expression nust,
however, vary according to the context. The Court then
rejected the argument that the securing of the public safety
or mai ntenance of public order would include the security of
the State which was covered by Article 19 [2] and held that
where a law purports to authorise the inposition of
restrictions on a fundanmental right in |anguage w de enough
to cover restrictions both within and without the limts of
constitutionally permssible |egislative actions affecting
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such right, it is not possible to uphold it even insofar as
it may be applied within the constitutional limts as it is
not severable. So long as the possibility of its being
applied for purposes not sanctioned by the Constitution
cannot be ruled out, it my be held to be whol |'y
unconstitutional and void. In other words, clause [2] of
Article 19 having allowed the inposition of restrictions on
the freedom of speech and expression only in cases where
danger to the State is involved, an enactrment which is
capabl e of being
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applied to cases where no such danger could arise, cannot be
held to be constitutional and valid to any extent.
9. The above view taken by this Court was reiterated in
Brij Bhushan & Anr. v. The State of Delhi [1950 SCR 6051
where Section 7 [1] (c) of the East Punjab Public Safety
Act, 1949 as extended to the Province of Delhi, providing
that the Provincial Governnment or any authority authorised
by it in this behalf, if satisfied that such action was
necessary for preventing  or conbating any activity
prejudicial to the public safety or the mmintenance of
public order, may pass an order that any nmatter relating to
a particular subject -or class of subjects shall before
publication be submtted for scrutiny, was held as un-
constitutional and void. The mpjority held that the said
provision was violative of Article 19 [1] [a] since it was
not a lawrelating to a matter which undermnined the security
of, or tended to overthrow the State within the nmeaning of
the then saving provision contained in Article 19 [2]. The
Court further unaninmously held that the inposition of pre-
censorship of a journal was a restriction on the liberty of
the press which was an essential part” of ~the right to
freedom of speech and expression declared by article 19
[1](a).
10. In Handard Dawakhana [Wakf] Lal Kuan, Del hi & Anr. v.
Union of India & Os. [(1960) 2 SCR 671], the Court held
t hat the object of the Drugs and Magi ¢ Renedi es
[ bj ectionabl e Advertisenments] Act, 1954 was the prevention
of self-medication and self-treatnent by prohibiting in-
strunents which nmay be used to advocate the same or which

tended to spread the evil. |Its object was not nmerely the
stopping of advertisenents offending against  norality and
decency. The Court further held that advertisenent “is no

doubt a form of speech but its true character is reflected
by the object for the pronmotion of which it-is enployed. It
is only when an advertisement is concerned wth the
expression or propagation of ideas that it can be said to
relate to freedom of speech but it cannot be said that the
right to publish and distribute comrercial advertisenents
advertising an individual's personal business is a part of
the freedom of speech guaranteed by the Constitution. The
provisions of the Act which prohibited advertisenents
commending the efficacy, value and inportance in t he
treatment of particular diseases of certain drugs —and
nmedi cines did not fall under Article 19 [1] (a) of the Con-
stitution. The scope and object of the Act, its true nature
and character was not interference with the right of freedom
of speech but it dealt with trade and business. The
provisions of the Act were in the interest of the genera

public and placed reasonable restrictions on the trade and
busi ness of the petitioner and were saved by Article 19 [6].

The Court further held that the first part of Section 8 of
the inpugned Act which enpowered any person authorised by
the State GCovernment to seize and detain any docunent
article or thing which such person had reason to believe,
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contai ned any advertisement contravening the provisions of
t he Act inposed an unreasonable restriction on t he
fundanental rights of the petitioner and was unconsti-
tutional. According to the Court, the said operation of
Section 8 went far beyond the purposes for which the Act was
enacted and failed to provide proper safeguards in regard to
the exercise of the powers of seizure and detention as had
been provided by the legislature in other statutes.
However, if this operation was ex-
127
cised from the section the remaining portion would be
unintelligible and could not be upheld.
11. In Sakal Papers [P] Ltd. & Os.. v. The Union of India
[(1962)] 3 SCR 842] what fell for consideration was the
Newspaper [Price and age] Act, 1956 which enpowered the
Central Covernnent to regulate the prices of newspapers in
relation to their pages and size and also to regulate the
al |l ocation of space for advertising matters and the Centra
Governnment  order made under the said Act, viz., the Daily
Newspaper. [Price and Page] Order, 1960 which fixed the
maxi mum nunber of pages that mght be published by the
newspaper according to the price charged and prescribing the
nature of supplements-that could be issued. The Court held
that the Act and the Order were void being violative of
Article 19 [1] (a) of the Constitution. They were also not
saved by Article 19 [2]. The Court asserted that the free-
dom of speech and expression guaranteed by Article 19 [1]
(a) included the freedomof the press. For propagating his
i deas a citizen ‘had the right” to publish them to
di ssem nate themand to circulate them either by word or
nouth or by witing. The right extended not nerely to the
matter which he was entitled to circulate but also to the
volume of circulation. Although the inpugned Act ‘and the
Order placed restraints on the volume of circulation, ' their
very object was directed against circulation. Thus | both
interfered with the freedom of speech and expression. The
Court held that Article 19 [2] did not permit the State to
abridge the said right in the interest of general public.
The Court also held that the State could not nmake ‘a |aw
whi ch directly restricted one guaranteed freedom for
securing the better enjoynent of another freedom Freedom
of speech could not be restricted for the purpose of regu-
| ating the commercial aspect of the activities of
newspapers. In this connection, the followi ng observations
of the Court are relevant:
"Its object thus is to regulate sonething
which, as already stated, is directly related
to the circulation of a newspaper. Si nce
circulation of a newspaper is a part of the
right of freedomof speech the Act nust be
regarded as one directed against the  freedom
of speech. It has selected the fact or | thing
which is an essential and basic attribute of
the conception of the freedom of speech, viz.,
the right to circulate one’s views to all whom
one can reach or care to reach for the
imposition of a restriction. It seeks to
achieve its object of enabling what are terned
the smaller newspapers to secure larger cir-
cul ati on by provisions which without disguise
are ained at restricting the circulation of
what are terned the |arger papers with better
financial strength. The inpugned |aw far from
being one, which nerely interferes wth the
ri ght of freedom of speech incidentally, does
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so directly though it seeks to achieve the end
by purporting to regulate the busi ness aspect
of a newspaper. Such a course is not
perm ssible and the courts nust be ever
vigilant in guarding perhaps the nost precious
of all the freedonms guaranteed by our
Constitution. The reason for this is obvious.
The freedom of speech and expression of
opinion is of paranpbunt inportance under a
denocratic Constitution whi ch envi sages
changes in the conposition of |egislatures and
governments and must be preserved. No doubt,
the law in question was nmade upon the rec-
omrendat i on of the Press Conm ssion but since
its object is to affect directly the right of
circul ation of newspapers whi ch woul d
necessarily underm ne their power to influence
public opinion it cannot but
128
be “regarded as a dangerous weapon which is
capabl e of © being used against denocr acy
itself.
X X X X X X
The legitimacy of the result intended to be
achi eved-does not necessarily inply that every
neans to achieve it is pernmissible; for even
if the end is desirable and permissible, the
nmeans enpl oyed nust not - transgress the linits
laid down by the Constitution, if t hey
directly —inpinge on any of the fundanmenta
rights guaranteed by the Constitution it is no
answer when the constitutionality  of t he
neasure is challenged that —apart from the
fundanmental right infringed the provision is
ot herwi se | egal .
Finally it was said that one of its objects is
to give sone kind of protection to small or
newy started newspapers and, therefore, the
Act is good. Such an object nay be desirable
but for attaining it the State cannot make
i nroads on the right of other newspapers which
Art. 19 [1] (a) guarantees to them There may
be other ways of helping themand it is for
the State to search for them but the one they
have chosen falls foul of the Constitution.
To repeat, the only restrictions which may be
i nposed on the rights of an individual under
Art. 19 [1] (a) are those which cl. [2] of Art
19 pernmits and no other".
12. In Bennett Coleman & Co. & Ors. v. Union of India &
Os. [(1972) 2 SCC 788], the najority of the Constitution
Bench hel d that newspapers should be left free to determne
their pages, their circulation and their new edition wthin
their quota which has been fixed fairly. It is an
abridgment of freedom of expression to prevent a conmmbn
ownership unit fromstarting a new editi on or a new newspa-
per. A common ownership unit should be free to start a new
edition out of their allotted quota and it would be 1ogica
to say that such a unit can use its allotted quota for
changing its page structure and circulation of different
editions of sane paper. The conpulsory reduction to ten
pages offends Article 19 [1] (a) and infringes the freedom
of speech and expression. Fixation of page limt will not
only deprive the petitioners of their econonmic viability,
but wll also restrict the freedom of expression by reason
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of the conmpulsive reduction of page |Ievel entailing
reduction of circulation and including the area of coverage
for news and views. Loss of advertisements may not only

entai l the closing down, but wll also af f ect t he
circulation and thereby inpinge on freedomof speech and
expr essi on. The freedom of press entitles newspapers to
achi eve any volune of circulation. It was further held that
the nmachinery of inport control cannot be utilised to curb
or control circul ation or grow h or freedom of

newspapers. The news print control policy was in effect a
newspaper control policy and a newspaper control policy is
ultra vires the Inport Control Act and the Inport Contro

O der. The mmjority further held that by the freedom of
press is neant the right of citizens to speak and publish
and express their views: The freedom of the press enbodies
the right of the people toread and it is not ante-thetica

to the right of the people to speak and express. The
freedom of speech and expression is not only in the volune
of circulation but also in the volume of news and views.
The press has the right of" free publication and their
circulation wthout any obvious restraint on publication

If the law were to single out press

129

for laying down prohibitive burdens on it that would
restrict <circulation, penalise freedomof <choice as to
personnel, prevent newspapers from being started and conpel
the press to Governnent aid. This would violate Article 19
[1] (a) and would fall outside the protection afforded by

Article 19 [2]. The First Amendnent to the Anerican
Constitution contai ns no exception |like our Article 19 [2].
Ther ef or e, Anerican decisions have evolved their own
exceptions. The Anerican decisions establish  that a

Gover nnent regulation is justified in- Anerica as an
i mportant essential Governnment interest-which is wunrelated
to the suppression of free expression. The true test is
whet her the effect of the inpugned action is to take away or
abridge fundanental rights. The object of the law or
executive action is irrelevant when it is established that
the petitioner’s fundamental right is infringed.

13. In Indian Express Newspapers (Bombay) Pvt. Ltd. & Os.

v. Union of India & Ors. [(1985) 1 SCC 641 ], the Court held
that the expression "freedom of the press" has not been used
in Article 19, but it is conprehended within Article 19 [1]
(a). This expression neans a freedomfrominterference from
authority which would have the effect of interference with
the content and circul ati on of newspapers. There cannot be
any interference wth that freedomin the nane of public
interest. The purpose of the press is to advance the public
interest by publishing facts and opinions wthout ~ which
denocratic electorate cannot nmake responsible judgnents.

Freedom of the press is the heart of social and “politica

i ntercourse. It is the primary duty of the Courts 'to up-
,,hold the freedomof the press and invalidate all |laws or
adm nistrative actions which interfere with it contrary to
the constitutional nmandate. The freedom of expression has
four broad social purposes to serve: [i] it helps an
individual to attain self fulfilment, [ii] it assists in the
di scovery of truth, [iii] it strengthens the capacity of an
i ndividual in participating in decision-making and [iv] it
provides a nechanism by which it would be possible to
establish a reasonabl e bal ance between stability and socia

change. Al nmenbers of the society should be able to form
their own beliefs and comunicate themfreely to others. In
sum the fundanental principle involved here is the people’s
right to know. Freedom of speech and expression should,
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bel i eve in t he partici pation of peopl e in t he
admi ni stration. It is on account of this special interest

which society has in the freedom of speech and expression
that the approach of the CGovernment should be nmore cautious
whil e | evying taxes on matters concerni ng newspaper industry
than while |levying taxes on other matters. The Courts are
there always to strike down curtail ment of freedomof press
by unconstitutional neans. The delicate task of deternining
when it crosses fromthe area of profession, occupation

trade, business or industry into the area of freedom of
expression and interferes with that freedomis entrusted to
the Courts. In deciding the reasonabl eness of restrictions
i nposed on any fundanental right the Court should take into
consi deration the nature of the right alleged to have been
infringed, the wunderlying purpose of the restrictions
i nposed, the disproportion of the inmposition and t he
prevailing conditions including the social values whose
needs are sought to be satisfied by neans of the
restrictiions. The inposition of a tax |ike the custom duty
on
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news print is an inmposition of tax on knowl edge and would
virtually amount to a burden inposed on.a nman for being
literate and for being conscious of his duty as a citizen to
informhinmself of the world around him ~ The pattern of the
law inposing custom duty and the manner in which it is
operated, to a certain extent, exposes the citizens who are
liable to pay the customduties to the vagaries of executive
di scretion.

14. In Odyssey Comunications Pvt. Ltd. v.  Lokvidayan
Sanghat ana and others [(1988) 3 SCC 410], it-was held that
the right of <citizens to exhibit ~filns on Doordarshan
subject to the ternms and conditions to be inposed by the
Doordarshan is a part of the fundanental right of freedom of
expression guaranteed under Article 19 [1] (a) which can be
curtailed only under circunstances set out under Article 19
[2]. The right is simlar to the right of citizen'to public
his views through any other nedia such as newspapers, naga-
zi nes, advertisenment hoarding etc. subject tothe ternms and
conditions of the owners of the nedia. The freedom of
expression is a preferred right which is always very
zeal ously guarded by the Suprene Court. However, on the
guesti on whether a citizen has a fundanental right to estab-
lish a private broadcasting station or T.V. centre, the
Court reserved its opinion for decision in an appropriate
case. The matter had cone up before this Court against an
interim injunction order issued by the Hgh Court as a
result of which 12th and 13th epi sodes of the film " Honi-
Anhoni " could not be telecast on the schedul ed dates. The
Court held that it was not the case of the wit petitioners
before the H gh Court that the exhibition of the said seria

was in contravention of any specific |aw or direction issued

by the CGovernnent. They had al so not alleged that the
Door dar shan had shown any undue favour to the appellant -and
the sponsoring institutions resulting in any financial |oss

to the public exchequer. The objection to the exhibition of
the filmhad been raised by themon the basis that it was
likely to spread false or blind beliefs anong the nmenbers of
the public. They had not asserted any right conferred on
them by any statute or acquired by themunder a contract
which entitled them to secure an order of tenmporary
injunction. The appellant before this court had denied that
the exhibition of the serial was likely to af f ect
prejudicially the wellbeing of the people. The Union of
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I ndi a and Doordarshan had pl eaded that the serial was being
telecast after follow ng the prescribed procedure and taking
necessary precauti ons. The wit petitioners had not
produced any material. apart fromtheir owmn statenments to
show' that the exhibition of the serial was prima facie
prejudicial to the community. This Court held that the High
Court had overlooked that the issue of an order of interim
injunction would infringe the fundanental right of the

producer of a serial. |In the absence of any prinma facie
evi dence of gross prejudice that was likely to be caused to
the public generally by the exhibition of the serial, it was

not just and proper to issue an order of tenporary in-
j unction.

15. In S. Rangarajan v. P. Jagjivan Ram & O's. [(1989) 2
SCC 574], it was held that the-freedom of speech under Ar-
ticle 19 [1] (a) nmeans the right to express one’s opinion by
words of mouth, witing, printing, picture or in any other

manner .~ It would thus include the freedom of conmunication
and, their right to propagate or
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publish opinion. The commnication of ideas could be nade,
through any medi um newspaper, magazine or nmovie. But this
right is subject to reasonable restriction in the |arger
interests of the ‘comunity and the country set out in
Article 19 [2]. These restrictions are intended to strike a
proper bal ance between the |liberty guaranteed and the socia

interests specified in Article 19 [2]. This is t he
di fference between' the First Amendnent to the u. S
Constitution and Article 19 of ~our Constitution. The
deci si ons bearing on the First Arendnent are, therefore, not
useful to us except the broad principle and purpose of the
guar ant ee. The Court, in this connection, referred to the
US. decisions in Mitual Film Corporation v. Industria

Comm ssion [236 US 230 (1915)], Burslyn'v. Wlson [343 US
495] and Schenck v. United States [249 US 47]. The ' Court
further held that there should be a conprom se between the
i nterest of freedom of expressioniand social interests. The
Court cannot sinply balance the two interests as if they are
of equal weight. The Court’s conmmitnment to freedom of
expression demands that it cannot be suppressed unless the
situations created by allowi ng the freedomare pressing and
the comunity interest is endangered. The antici pated
danger should not be renpbte, conjectural or far-fetched. It
shoul d have proxi nate and direct nexus with the expression

The expression of thought should be intrinsically dangerous
to the public interests. It should be inseparably locked up
with the action contenplated |ike the equivalent of a "spark
in a powder keg". Though novie enjoys the guarantee under
Article 19 [1] (a), there is one significant  difference
between the novie and ot her nodes of conmunication, Movi e
notivates thought and action and assures a high degree of
attention and retention. In view of the scientific inprove-
ments i n photography and production, the present novie'is a
powerful neans of conmmunication. It has a unique capacity
to disturb and arouse feelings. It has much potential for
evil as it has for good. Wth these qualities and since it
caters for mmss audi ence who are generally not selective
about what they watch, the novie cannot be equated wth
other nodes of conmunication. It cannot be allowed to
function in a free marketpl ace just as does the newspaper or
magazi nes. Censorship by prior restraint is, therefore, not
only desirable but also necessary. But the First Amendnent
to the U'S. Constitution does not permt any prior
restraint, since the guarantee of free speech is in
unqualified terms. Censorship is permitted mainly on the
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ground of social interests specified under Article 19 [2]
with enphasis on naintenance of values and standards of
soci ety. Therefore, censorship with prior restraint nust
necessarily be reasonable that could be saved by the well
accepted principles of judicial review The standard to be
applied by the board or courts for judging the film should
be that of an ordinary man of common sense and prudence and
not that of an out of the ordinary or hypersensitive man.
The board should exercise considerable circunmspection on
novies affecting the norality or decency of our people and
cultural heritage of the country. The noral values in
particular, should not be allowed to be sacrificed in the
gui se of social change or cultural assimlation. The path
of right conduct shown by the great sages and thinkers of
India and the concept of 'Dharanmi [righteousness in every
respect], which are the bedrock of our civilisation, should
not be allowed to be shaken by unethical standards. But
this does not nmean that the censors should have an orthodox
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or conservative outl ook. Far from it, they nust be
responsive to social change and they nust go wth the
current clinmate. However, the censors may display nore
sensitivity to movies which will have a narkedly del eterious
effect to | ower the noral standards of those who see it.

16. However, the producer may project his own nessage
whi ch the others nmay not approve of it. ~But he has a right
to "think out’ and put the counter-appeals to reason. It is

a part of a denocratic give and take to which one could
conplain. The State cannot prevent open di scussi on and open
expression, however hateful toits policies.  Everyone has a
fundanental right to formhis own opinion on any ‘issue of
general concern. He can formand informby any legitimte
means. The denocracy is a government by the people via open
di scussi on. The denocratic form of ~governnent itself
demands its citizens an active and intelligent participation
in the affairs of the community. The public discussion with
people’'s participation is a basic feature and a /rationa
process of denocracy which distinguishes it fromall / other
forns of government.

17. Dealing wth the filmin question, the Court ~further
observed that the filmin the present case suggests that the
exi sting nethod of reservation on the basis of caste is  bad
and reservation on the basis of econom c backwardness is
better. The film al so deprecates exploitation of people  on
caste consideration. This is the range and rigours of the
film There is no warrant for the view that the expression
in the filmby criticismof reservation policy or praising
the colonial rule will affect the security of the State or
sovereignty and integrity of India. There is no  utterrance
in the film threatening to overthrow the governnent by
unl awf ul or unconstitutional means or for secession; nor is
there any suggestion for inpairing the integration 'of the
country. Two Revising Committees have approved the film
The nmenbers thereof come fromdifferent walks of life wth
vari egat ed experiences. They represent the cross-section of
the comunity. They have judged the filmin the |I|ight of
the objectives of the Act and the guidelines provided for
the purpose. There is nothing wong or contrary to
Constitution in approving the filmfor public exhibition.
The producer or as a matter of fact, any other person has a
right to draw the attention of the government and people
that the existing nethod of reservation in educationa
institutions overlooks nmerits. Whether this viewis right
or wong is another matter altogether and at any rate, the
Court is not concerned with its correctness or usefulness to
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the people. The Court is only concerned whether such a view
could be advocated in a film To say that one should not be
permtted to advocate that view goes against the first
principle of our denpcracy. |If the filmis unobjectionable
and cannot constitutionally be restricted under Article 19
[2], freedom of expression cannot be suppressed on account
of threat of denonstration and processions or threats of
vi ol ence. That would tantanount to negation of the rule of

aw and a surrender to blackmail and intinidation. It is
the duty of the State to protect the freedom of expression
since it is a liberty guaranteed against the State. The

State cannot plead its inability to handle the hostile
audi ence problem Freedom of expression which is legitimte
and constitutionally protected cannot be held to ransom by

an intolerant group of people. The fundanental freedom
under Article 19
133

[1] (&) can be reasonably restricted only for the purposes
nmentioned’ in-~ Article 19 [2] and the restriction nust be
justified on the anvil of necessity and not the qui cksand of
conveni ence or expediency. Open criticism of governnent
policies and operations - is not a ground for restricting ex-
pr essi on.

18. The views taken by this Court in the af oresaid
deci sions have thereafter been repeated and reproduced in
the subsequent deci sions.

19. In Printers (Mysore) Ltd. & Anr v. Asst. Commerci a

Tax OFficer & Os. [(1994) 2 SCC 434], it is reiterated that
the special treatnment given to the newspapers has a
phi | osophy and hi storical background. Freedom of press has
been placed on a higher footing than other -enterprises.
Though freedom of press is not expressly guaranteed as a
fundanental right, it is inplicit inthe freedom of ' speech
and expression. Freedom of press has always been a
cherished right in all denocratic countries. Therefore, it
has rightly been described as the Fourth Estate. The deno-
cratic crede is of a State are judged today by the extent of
freedom the press enjoyed in that State. Thi s~ deci si on
gquotes fromthe. opinion of Douglas, J. in Termniello wv.
Chicago [93 L.ed 1131: 337 US 1 (1949)] that "acceptance by
CGovernment of a dissident press is a nmeasure of the maturity
of the nation".

20. In Life Insurance Corporation of India v. Professor
Manubhai D. Shah [(1992) 3 SCC 6371, the respondent-Ex-
ecutive Trustee of the Consuner Education and Research
Centre [CERC], Ahnedabad, after mmking research into the
wor ki ng of the Life Insurance Corporation [LIC], published a
study paper portraying the discrimnatory practice adopted
by the LIC by charging unduly high premia fromthose taking
out life insurance policies and thus denies access to
i nsurance coverage to a vast majority of people who cannot
afford to pay the high premium A nenber of the LIC wote a
counter article and published it in the daily newspaper
"Hi ndu”. The respondent replied to the same in the said
newspaper. The nenber of LIC then published his counter-
reply in LIC s house nmagazi ne. The respondent requested the
LIC to publish his rejoinder also in the said nmagazine.
That request was turned down. On these facts, the re-
spondent filed a wit petition before the H gh Court
chall enging the action of the LIC, anong other things, on
the ground that his fundanental right under Article 19 [1]

(a) of the Constitution was violate by LIC by refusing to
publish his reply. The H gh Court held that under the pre-
text and guise of publishing a house nmagazine, the LIC
cannot violate the fundamental rights of the petitioner
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This Court endorsing the view taken by the H gh Court held
that the LICis "State’ within the meaning of Article 12.
The LIC Act requires it to function in the best interest of
the comunity. The community is, therefore, entitled to
know whet her or not this requirement of the statute is being
satisfied in the functioning of the LIC. The respondent’s
efforts in preparing the study paper was to bring to the
notice of the comunity that the LIC had strayed from its
path by pointing out that its premumrates were unduly high
when they could be lowif the LIC avoided the wastefu
i ndul gences. The endeavour was to enlighten the conmunity
of the drawbacks and shortcom ngs of the LIC and to pinpoint
the area where inprovenent was
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needed and was possible. By denying to the policy-holders,
the information containedin the rejoinder prepared by the
respondent, the LI.C cannot be said to be acting in the best
interest of the community. There was nothing offensive in
the rejoinder which fell within the restriction clauses of
Article 19772]. Nor was it prejudicial to the nenbers of
the comunity or based on i nmaginary or concocted nmaterial
On the basis of the fairness-doctrine the LIC was under an
obligation to publishthe rejoinder. The respondent’s fun-
danental right to speech and expression clearly entitled him
to insist that his views on the subject should reach those
who read the magazine so that they have conplete picture
before theminstead of a one-side or - distorted picture The
Court also pointed out that the attitude of  the LIC in
refusing to publish the rejoinder in their magazi ne financed
from public funds, can be described as both wunfair and
unreasonabl e unfair because fairness demanded that both
vi ew points were placed before the readers and unreasonabl e
because there was no justification for refusing publication
The nonopolistic State instrumentality which survives on
public funds cannot act in-an arbitrary manner ' on the
specious plea that the nmagazine is an in-house one and it is
a matter of its exclusive privilege to print or refuse to
print the rejoinder. By refusing to print and publish the

rejoinder’, the LIC had violated respondent’s fundanenta
right. The Court rmust be careful to see that it does not
even unwittingly’ aid the effort to defeat the parties’
right. Every free citizen has an undoubted right to |ay
what sentinents he pleases before the public. Freedom to
air one’s views is the Ilifeline of any denocratic

institution and any attenpt to stifle, suffocate or gag this
ri ght would sound a death-knell to denmpocracy and would help
usher in autocracy or dictatorship. This Court has always
placed a broad interpretation on the value and | content of
Article 19 [1] (a), nmaking it subject only to the
restrictions permssible under Article 19 [2]. Efforts by
intolerant authorities to curb or suffocate this- freedom
have always been firmy repelled, nore so when public
authorities have betrayed autocratic tendencies. The Court
then went on to observe
broadly construed to include the freedom to
circulate one’'s views by words of nouth or in
writing or t hr ough audi o- vi sua
instrunmentalities. It, therefore, includes
the right to propagate one’s views through the
print nmedia i.e., periodicals, nmagazines or
journals or through any other comunication
channel e.g. the radio and the television
The right extends to the citizen being permt-
ted to use the nedia to answer the criticism
| evel | ed against the view propagated by him
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The print nedia, the radio and the tiny screen
play the role of public educators, so vital to
grow h of a healthy denocr acy. These
comuni cati on channel s are great purveyors of
news and views and make consi derabl e i mpact on
the mnds of the readers and viewers and are
known to nmould public opinion on vital issues
of national inportance. Mddem conmrunication
medi ums  advance public interest by informng
the public of the events and devel opnents that
have taken place and thereby educating the
voters, a role considered significant for the
vi br ant functi oni ng of a denocr acy.
Therefore, ' in any set-up, nore so in a
denocratic set-up |like ours, dissemination of
news and views for popul ar consunption is a
nmust -and any attenpt to deny the sanme nust be
frowed upon wunless it falls wthin the
m schief of Article 19 [2].This freedom nust,
however, be exercised with
135
circunmspection ~and care nust be taken not to
trench ~on the rights of other citizens or to
j eopardi se public interest.
A constitutional provision is never static, it
is ever-evol ving and ever-changi ng and,
t herefore, does not ~adnmit -of a narr ow,
pedantic or syllogistic approach. The Con-
stitution-makers enployed broad  phraseol ogy
whi |l e the fundamental tights so that they may
be able to cater to the needs of ~—a  changing
society. Therefore, constitutional provisions
nmust receive a broad interpretation ‘and the
scope and anbit of such provisions, in
particul ar the fundanental rights, should not
be cut down by too astute or too restricted an
approach, unless the context otherw se re-
qui res.
21. The facts in the other case which was disposed of
si mul t aneousl y by the same judgrment were t hat the
Door darshan refused to tel ecast a docunentary film on the
Bhopal Gas Disaster titled 'Beyond Genocide' produced by the
respondent Cinment Foundation on the grounds that [i] the
filmwas outdated, [ii] it had lost its relevance, [iii] it
| acked noderation and restraint, [iv] it was not fair and
bal anced, [v] political parties were raising various issues
concerning the tragedy, [vi] clains for compensation by the
victine were sub judice, [vii] the filmwas.likely to create
commotion in the already charged atnosphere and [viii] the
film criticised the action of the State Government ~and it
was not permissible under the guidelines. The respondent
filed a wit petition in the High Court on the ground of
violation of his fundamental right under Article 19 [1] (a)
and for a mandanus to the Doordarshan to telecast the film
The H gh Court held that the respondent’s right under
Article 19 [1] (a) obliged the Doordarshan to telecast the
filmand directed the Doordarshan to telecast the filmat a
time and date, convenient to it keeping in viewthe public
interest, and on such terms and conditions as it would 1like
to inmpose in accordance with the law. In the appeal against
the said decision filed in this Court, the Court held that
once it has recognised that the film nmaker has t he
fundanental right under Article 19 [1] (a) to exhibit the
film the onus lies on the party which clainms that it was
entitled to refuse enforcement of this right by virtue of
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| aw made under Article 19 [2] to show that the filmdid not
conform to requirenments of that |aw. Doordarshan being a
State-controlled agency funded by public funds could not
have denied access to screen except on valid grounds. The
freedom conferred on a citizen by Article 19 [1] (a)
i ncludes the freedomto conmunicate one’s ideas or thoughts
through a newspaper, a nmagazine or a novie. Traditionally,
prior restraints, regardless of their form are frowned upon
as threats to freedom of expression since they contain
within thenselves forces which if released have the
potential of inposing arbitrary- and at tinmes direct
conflict wth the right of another citizen. Censorship by
prior restraint, therefore, seens justified for the protec-

tion of the society fromthe ill-effects that a notion
pi cture may produce if unrestricted exhibition is allowed.
Censorship is thus permitted to protect social interests

enunerated in Article 19 [2] and Section 5-B of the Ci nema
to graph Act. For this reason, need for prior restraint has
been recogni sed and our | aws have assigned a specific role
to the censors, as such is the need in a rapidly changing
soci etal structure. But “since permissible restrictions,
al beit reasonable, are all the same restrictions, they are
bound to be viewed as anatherma, in that, they are in the
nat ure of
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curbs or limtations on the exercise of the right and are,
therefore, bound to be viewed w.th suspicion, thereby
throwing a heavy burden on the authorities ‘that seek to
i mpose themto showthat the restrictions are reasonable and
perm ssible in law. Such censorship nmust be reasonable and
must answer the test of Article 14.

22. In this connection, it will be interesting also to know
the content of the right to freedom of speech and expression
under the First Amendment to the Anmerican Constitution where
the freedomof press is exclusively nentioned as a part of
the said right wunlike in Article 19 [1] (a)  of our
Constitution. Further, the restrictions on the right are
not spelt out as in our Constitution under Article 19 [2].
But the U S. Suprene court has been readi ng sonme of them as
implicit in the right. In principle, they nmake no
difference to the content of the right to the freedom of
speech and expression under our Constitution

23. In National Broadcasting Conpany v. United St at es
of America [319 US 190238 : 87 L ed 1344], it was held,
inter alia, that the wi sdom of regul ati ons-adopted by the
Federal Communications Conmission is not a matter for the
courts, whose duty is at an end when they find that the
action of the Conm ssion was based upon findings supported
by evidence, and was nmade pursuant to authority granted by
Congr ess.

24. In Joseph Burstyn v Lewis A. Wlson [343 US 495: 96 L
ed 1098] a licence granted for the exhibition of a' notion
pi cture was rescinded by the appropriate New ' York

authorities -on the ground that the pi cture was
"sacrilegious" within the meaning of a statute requiring-the
denial of a Ilicence if a film was "sacrilegious". The

statute was upheld by the State courts. The Supreme Court
unani mously reversed the decision of the State courts.
Di sapproving a contrary theory expressed in Mitual Film
Corp. v. Industrial Com of GChio [236 US 230: 59 L ed 442],
six nmenbers of the Suprene Court in an opinion of Cerk, J.
held that the basic principles of freedom of speech and
press applied to motion pictures, even though their
production, distribution, and exhibition is a |arge-scale
busi ness conducted for profit. The court recognised that
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notion pictures are not necessarily subject to the precise
rul es governing any other particular nmethod of expression

but found it not necessary to decide whether a State nay
censor notion pictures under a clearly drawn statute, and
l[imted its decision to the holding that the constitutiona

guarantee of free speech and press prevents a state from
banning a filmon the basis of a censor’s conclusion that it
is " sacrilegious". Reed, J. in a concurrent opinion
enphasised that the question as to whether a state may
establish a systemfor the licensing of notion pictures was
not foreclosed by the court’s opinion. Frankfurter, J. with
Jackson and Burton, JJ. held that the term "sacril egi ous" as
used in the statute was unconstitutionally vague.

25.1n Red Lion Broadcasting Co. etc. el. al. v. Federa
Conmruni cati ons Conmission et. al. and United Slates et. al
v. Radio Television News Directors Association et al. [395

US 367: 23 L Ed 2d-3711 which two cases were di sposed of by
conmon j udgnent, the facts were that in the first case, the
Broadcasting Conpany carried as. a part of “Christian
Crusade" ' series,” a 15-m nute broadcast in which a third
person’s honesty and character were at-
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t acked. H s demand for free reply tinme was refused by the
broadcasting station. Federal Comunications Comm ssion

[FCC] issued a declaratory order to the effect that the
broadcasting station had failed to nmeet its obligation under
the FCC s fairness doctrine. The Court upheld the FCCs
directions.
26.1n the second case, the FCC after the comencenent of the
l[itigation in the sane case nmade the personal attack aspect
of the fairness doctrine nore precise and nore readily
enf or ceabl e. The Court upheld the FCC's rules overruling
the view taken by the Court of Appeals that the rules were
unconstitutional as abridging the freedom of speech and
press.
27. The Court dealing with the two cases hel d:
"Just as the Governnent may limt the use of
sound- anpl i fying equi pment potentially SO
noisy that it drowns out <civilized private
speech, so may the Govenrnnent limt the use
of broadcast equipnent. The right” of free
speech of a broadcaster, the user of a sound
track, or any other individual does not
enbrace a right to snuff out the free speech

of others.

X X X X X X X

f or public broadcasting were limted in
nunber, it was essential for the Governnent to
tell sone applicants that they  could not

broadcast at all because there was room for
only a few

X X X X X X X

VWhere there are substantially nore individuals
who want to broadcast than there are
frequencies to allocate, it is idle to posit
an unabridgeable First Amendnent right to
broadcast conparable to the right of every
i ndi vidual to speak, wite, or publish. | f

100 persons want broadcast |icences but

are only 10 frequencies to allocate, all of
them may have the sane "right" to a |icense;
but i f there is to be any ef fective
comuni cation by radio, only a few can be
i censed and the rest nust be barred from the
ai rwaves. It would be strange if the First

there
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Amendnent, ained at protecting and furthering
conmuni cati ons, prevented the government from
maki ng radi o conmuni cati on possi bl e by
requiring licenses to broadcast and by
[imting the number of |icenses so as not to
overcrowd the spectrum

This has been the consistent view of the
Court. Congress unquestionably has the power
to grant and deny licenses and to elimnate

existing stations... No one has a First
Amendnent right to a license or to nonopolize
a radio frequency; to deny a station |I|icense
because "the public interest” requires it "is

not a denial of free speech
By the sane token, as far as the First
Anmendnent is-concerned those who are |icensed
stand no better than those to whom |icenses
are refused. A license permts broadcasting,
but the licensee has no constitutional right
to " be the one who holds the license or to
nonopol i ze aradi o frequency to the exclusion
of his fellow citizenis. There is nothing in
t he First Amendment which prevents t he
CGovenunent fromrequiring a licensee to share
his /frequency wth others. and to conduct
hi nsel f as a proxy or fiduciary with
obligations to present those views and voices
whi ch are representative of his community and
whi ch ‘woul d ot herwi'se, by necessity, be barred
fromthe airwaves.
This is not to say that the First Anendrment is
irrelevant to public broad-
138
casting. On the contrary, it has a najor role
to play as the Congress itself recognized,
whi ch forbids FCC interference with "the right
of free speech by neans of radi o
comuni cati on.
Because of the scarcity of radio frequenci es,
the Government is permtted to put restraints
on licensees in favour of others whose views
should be expressed on this —unique nmedium
But the people as a whole retain t heir
interest in free speech by radio and their
collective right to have the nedium function
consistently with the ends and purposes of the
First Anmenchnent. It is the right of the
viewers and listeners, not the right of. the
br oadcasters, which is paranount...
It is the purpose of the First Anendnent to
preserve an uninhibited marketpl ace of ideas
in which truth will ultimately prevail, rather
than to countenance nmonopolization of ' that
mar ket, whether it be by the Governnent itself
or a private licensee... It is the right  of
the public to receive suitable access to
social, political, esthetic, noral, and other
i deas and experiences which is crucial here.
That right my not constitutionally be
abridged either by Congress or by the FCC. ..
right on licensees to prevent others from
broadcasting ont 'their" frequencies and no
right to an unconditional nonopoly of a scarce
resource which the Governnent has deni ed
others the right to use.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 109

X X X X X X X
Nor can we say that it is inconsistent wth
the First Anendnent goal of producing an
i nfornmed public capable of conducting its own
affairs to require a broadcaster to permt
answers to personal attacks occurring in the
course of discussing controversial issues, or
to require that the political opponents of
those endorsed by the station be given a
chance to conmunicate with the publi c.
O herwi se, station owners and a few networks
woul d have wunfettered power to make tine
avai l able only to the highest bidders, to com
nmuni cate only their own views on public
i ssues, _people and candidates, and to permt
on the air only those with whomthey agreed.
There is no sanctuary in the First Anendnent
for unlimted private censorship operating in
a nmedium not open to all. "Freedom of the
press from governmental interference under the
First Amendment does not sanction repression
of that freedomby private interests.

X X X XX X X

i censees given the privilege of using scarce
radio frequencies as proxies for the entire
conmunity, obligated to give suitable tine and
attention to matters of ‘great public concern

To condition the granting or . renewal of
i censes on a ~ willingness to pr esent
representative conmuni ty Vi ews on
controversial issues is consistent. with the

ends and purposes of those constitutional
provi si ons forbidding  the abri dgnent of
freedom of speech and freedom of the press.
Congress need not stand idly by and permt
those wth licensesto ignore the problens
whi ch beset the people or to exclude from the
airways anything ‘but their own views of
fundanental questions....
Li censes to broadcast do not confer ownership
of desi gnated frequencies, but

tenmporary privilege of using them"”

28. Referring to the contention that although at one tine the

| ack of available frequencies for all who w shed to use them

justified the Governnent’s choice, of those
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who woul d best serve the public interest by acting as proxy

for those who would present differing views, or by giving

the latter access directly to broadcast facilities, the said

condition no | onger prevailed to invite continuing control

the Court hel d:
"Scarcity is not entirely a thing of the past.
Advances in technology, such as nicrowave
transm ssion, have led to nore ef ficient
utilisation of the frequency spectrum but
uses for that spectrum have al so grown apace
Portions of the spectrum nmust be reserved for
vi t al uses unconnect ed with hurman
conmuni cati on, such as radi o-navi gational aids
used by aircraft-and vessels. Conflicts have
even energed between such vital functions as
def ense preparedness and experinentation in
nmet hods of averting n-ddair collisions through
radi o warni ng devices. "Land nobile services"
such as police, anbulance, fire departmnent,

only

t he
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public utility, and other conmuni cati ons
system have been occupying an increasingly
crowded portion of the frequency spectrum and
there are, apart fromlicensed amateur radio
operators’ equi pnent, 5,000,000 transmitters
operated on the "citizens’ band" which is al so

i ncreasingly congested. Anmong the various
uses for radio frequency space, including
mari ne, aviation, amateur, nilitary, and

common carrier users, there are easily enough
claimants to permt use of the whole with an
even smaller allocation to broadcast radi o and
tel evi si on uses than now exi sts.

Conpar ati ve heari ngs bet ween conpeting
appl i cants for broadcast spectrum space are by
no neans a thing of the past. The radio

spectrum has becone so. congested that at
times it has been necessary to suspend new
applications. The very hi gh frequency
television spectruns, in the country's nmmjor
mar kets, ahnmost entirely occupied, although
space reserved for ultra high frequency
tel evision transm ssion, which is a relatively
recent’ devel opnent as a conmmercially viable
alternative, has not vyet been conpl etely
filled.

The rapidity with whichtechnologi cal advances
succeed one another to create nore efficient
use of spectrum space on the one hand, and to

create new uses for that space by ever grow ng

nunbers of people on the other, makes it
unwi se to speculate on the future allocation

of that space. It is enough to say that the
resource is one of considerable and | grow ng
i mportance whose scarcity i mpel | ed its
regul ation by an agency aut hori sed by
Congr ess. Nothing(in this record, or in our

own researches, convinces us that the resource
is no longer one for which there are nore
i mediate and potential uses - than can be
accommodat ed, and for which w se planning is
essenti al . This does not mean, of course,
t hat every possible wavel ength nust be
occupi ed at every hour by sone vital use  in
order to sustain the congressional judgment.
The substantial capital investnent required
for many uses, in addition to the potentiality
for confusion and interference inherent in any
schene for conti nuous kal ei doscopi c
reallocation of all available space may ' nake
this wunfeasible. The allocation need not be
made at such a breakneck pace that the
objectives of the allocation are thenselves
i mperil ed.

Even where there are gaps in spectrum
utilization, the fact remains that existing
broadcasters have often attained their present
position because of their initial governnent
selection in conpetition with others before
new technol ogi cal advances opened new
opportunities for further uses. Long
experience in broadcasting, confirned habits
of listeners and viewers, network affiliation

and other advantages in program procuremnent
gi ve exi sting broadcasters a substantia
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advantage over new entrants, even where new
entry is technologically possible. These
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advantages are the fruit of a preferred
position conferred by the Governnent. Sone

present possibility for new entry by conpeting
stations is not enough, in itself, to render
unconstitutional the CGovernnent’'s effort to
assure that a broadcaster’s progranm ng ranges
wi del y enough to serve the public interest.
In view of the scarcity of br oadcast
frequencies, the Government’s role in al-
| ocating those frequencies, and the legitimte
clains of those unable w thout governnenta
assistance to gain access to those frequencies
for expression  of their views, we hold the
regulations and ruling at issue here are both
aut hori zed by statute and constitutional."
29. In Colunbia Broadcasting Systemetc. etc. v. Denpcratic
Nati onal ‘Committee etc. etc.[412 US 94 : 36 L Ed 2d 772], in
separate decisions rejecting the ~contentions that t he
general policy of certain radio and television broadcast
i censees of not selling any editorial advertising time to
i ndi viduals or groups w shing to speak out on public issues
violated the Federal “Comrunications Act of 1934 and the
First Amendnment, such contentions having been asserted in
actions instituted by a national O ganisation of businessnen
opposed to United States involvenentin Vietnamand by the
Denocratic National Conmittee, the US Court of Appeals for
the District of Colunbia Crcuit reversed the Comm ssion
However, the US Suprenme Court reversed the Court of Appeals.
Burger, C. J. expressing the views of the six nmenbers of the
Court hel d:
"...[1] the First Anendnent issues involved in
the case at bar had to be evaluated within the
framework of the statutory and regulatory
schene that had developed over the years,
affording great weight to the decisions of
Congress and the experience of the Federa
Communi cations Conm ssion, and [2] under the
Feder al Conmuni cat i ons Act and the
Conmi ssion’s "fairness doctrine,"” broadcast
i censees had broad journalistic discretion in
the area of discussion of public issues.
It was al so held, expressing the views of five
nmenbers of the court [Part |V of the opinion],
that [3] neither the public interest standards
of the Federal Comunications ‘Act nor. the
First Amendnent, assuming that there was
gover nrent al action for First Amendnent
purposes, required broadcasters to accept
editorial advertisenents, notw thstanding that
they accepted comercial advertisenments, and
[4] the Conmi ssion was justified in concluding
that the public interest would not be served
by a systemaffording a right of access to
broadcasting facilities for paid editoria
advertisenents, since such a systemwould be
heavily weighted in favor of the financially

af f | uent, :woul d j eopardi ze ef fective
operation of the Conmi ssion’s "fairness
doctri ne", and would increase gover nirent

i nvol venent in broadcasting by requiring the
Conmi ssion’s daily supervision of br oad-
casters’ activities...... a broadcaster’s re-
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fusal to accept any editorial advertisenents
was not governmental action for purposes of
t he First Amendnent , since private
br oadcast ers, even t hough i censed and
regulated to some extent by the governnent,
were not instrunentalities or "partners"” of
the governnent for First Amendnent purposes,
and since the Commission, in declining to
reject the broadcasters’ policies agai nst
accepting editorial -advertisements, had not
fostered or required such policy".
30.1t may be mentioned here that unlike in this country, in
United States, the private individuals and institutions are
141
given |licences to have their own broadcasting stations and
hence the right of the private broadcasters against the
right of others who did not own the broadcasting stations
but asserted their right of free speech and expression were
pitted agai nst each-other in this case and the decision has
mainly turned upon the said balancing of rights of both

under the First Amendnent. |t was in substance held that
any direction to the private broadcasters by the Governnent
to sell advertising timeto speak out on public issues

violated the protection given by the First Amendnent to the
private broadcasters agai nst Governnent control

31.1n Federal Comunications Comm ssion et al. v. WCN
Listeners @uild et al. [450 Us 582 : 67 L BEd 2d 521], a
nunber of citizen '‘groups interested in fostering and
preserving particular entertainment formats petitioned for
review of the Policy Statenent of Federal =~ Communications
Conmi ssion [FCC] in the US Court of Appeals for the District
of Colunbia GCircuit. The Court held that the Policy
Statement was contrary to the Conmunications Act of 1934.
The US Supreme Court reversed the decision of the Court of
Appeals by majority, holding, inter alia, that the Policy
Statement was not inconsistent with the Conmuni cati ons Act
since the FCC provided a rational explanation /for its
conclusion that reliance on the market was the best nethod
of pronoting diversity in entertainnent formats and that the
FCC s judgment regarding how the public interest is best
served was entitled to substantial judicial deference and
its inmplenentation of the public interest —standard, when
based on a rational weighing of conpeting policies was not
to be set aside. Marshall and Brennan, JJ., however, held
that in certain limted circunstances, the FCC may be
obliged to hold a hearing to consider whether a proposed
change in a licensee’'s entertainment progranme format is in
the public interest and that the FCCs Policy Statenent
should be vacated since it did not contain a safety valve
procedure that allowed the FCC the flexibility to consider
applications for exenptions based on special circunstances
and since it failed to provide a rational explanation for
di stingui shing between entertai nnent and non-entertainnent
programm ng for purposes of requiring Comm ssion revi ew  of
format changes.

32.1n City of Los Angel es & Departnent of Water and Power v.
Preferred Comuni cations, Inc. [476 US 488: 90 L ed 2d 480],
a cable television conpany asked a public utility and the
city of Los Angeles’s water and power departnent for
perm ssion to | ease space on their utility poles in order to
provide cable television service to part of the city. The
respondent-conpany was told that it nust first obtain
franchise fromthe appellant-City which refused to grant one
on grounds that the conpany had failed to participate in an
auction that was to award a single franchise in the area.
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The respondent sued claimng violation of his right under
the free speech clause of the First Anmendnent. It was
alleged in the conplaint that there was sufficient physica
capacity and the econonic demand in the area at issue to
acconmmmodat e nore than one cable company and that the city’'s
auction process allowed it to discrimnate anmong applicants.
As against this, the appellant argued that |ack of space on
public utility structures, the |limted econom ¢ demand, and
the practical and aesthetic disruptive effects on the public
right of way justified
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its decision. The District Court dismssed the conplaint.
On appeal, the US Court of Appeals reversed and renanded
",or further proceedings. The US Suprene Court affirnmed the
Court of Appeals. Rehnquist, J. expressing the unaninous
deci sion of the Court hel d:
"...[1]that the ~cable television conpany’s
conpl aint should not have been disnissed,
since the activities in which it allegedly,
sought to engage plainly inplicated First
Amendnent interests where they included the
conmuni cati ons ~of messages on a wide variety
of topics and in a wide variety of fornmats,
t hrough original programming or by exercising
editorial” discretion over which stations or
prograns to include in its repertoire, but [2]
that it was not desirable to express any nore
det ail ed views on the proper resolution of the
First Amendment question without a nore thor-
oughly devel oped record of ~proceedings in
whi ch the parties would have an opportunity to
prove those disputed factual assertions upon
which they relied."
33. The position of law on the freedom of speech and ' press
has been explained in [16 Am Jur2d 3431 as under
"The liberty of thepress was initially a
right to publish without a license that which
fornmerly could be published only with one, and
al though this freedomfrom previous. restraint
upon publication could not be regarded as

exhausti ng the guaranty of [Iliberty, the
prevention of that restraint-was a |eading
pur pose in the adoption of t he First
Amendnent . It is well established that

liberty of the press historically  considered
and taken up by the Federal Constitution
means principally, although not exclusively,

i Mmunity from previous restraints or
censorships. Stated differently, the rule is
that an essential element of the Iliberty of
the press is its freedomfromall censorships
over what shall be published and exenption
fromcontrol, in advance, as to what shall ap-
pear in print....

X X X X X X

The freedom of speech and press enbraces the
ri ght to distribute literature, and
necessarily protects the right to receive
l[iterature which is distributed. It is said

that liberty in circulating is as essential to
the freedomas liberty of publishing, since
publication wthout circulation would be of
little val ue.

The right or privilege of free speech and
publication, guaranteed by the constitutions
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of the United States and of the severa
states, has its |limtations and is not an

absol ute right, although Ilimtations are
recogni sed only in exceptional cases.
X X X X X X

The question of when the right of free speech
or press becones wong by excess is difficult
to determine. Legitinate attenpts to protect
the public, not from the renote possible
effects of noxious ideologies, but from
present excesses of direct, active conduct are
not presunptively bad because they interfere
with and in sone of their nmanifestations
restrain the exercise of the First Amendnent
ri ghts. The issue in every case is whether
the words used are used hi such circunstances
and are of "such a nature as to create a clear
and present danger that they will bring about
substantive evils which the federal or state
| egi sl atures have a right to prevent; it is a
question of proximty and degree.
X X XX X XX
The freedonms of speech and press are not
l[imted to particular nmedia of ex-
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pressi on. Ver bal expressionis, of course,
protected, but the right” to  express one’'s
views 'in an orderly fashion extends to the
conmuni cati on of ~ ideas by handbills and
literature as well as by the spoken word.
Pi cketing - carried on in a non | abor " context,
when free fromcoercion, intimdation, and
violence, is constitutionally guaranteed as a
right of free speech.™
34. In "Cvil Liberties & Human R ghts" authored by David
Fel drman, the justification for and Iimts of freedom of
expression are stated in the follow ng words.
The liberty to express one’'s self freely is inportant for a
nunber of reasons. Firstly, self-expression is-a signifi-
cant instrument of freedom of conscience and sel f -
fulfillment. Second justification concerns epistenology.
Freedom of expression enables people to —contribute to
debat es about social and noral values. The best way to find
the best or truest theory or nodel of anything is to permt
the widest possible range of ideas to circul ate. Thirdly,
the freedom of expression allows political discourse which
i s necessary in any country which aspires to denocracy. And
lastly, it facilitates artistic scholarly endeavours of  al
sorts.
35. The obvious connection between press freedom and
freedom of speech is that the press is a nmedium for
br oadcasti ng information and opinion. Firstly, medi a
freedom as a tool of self-expression is a significant
i nstrument of personal autonomy. Secondly, as a channel - of
conmuni cation, it helps to allowthe political discourse in

a denocracy. Thirdly, it helps to provide one of the
essential conditions in schol arshi ps maki ng possible the ex-
change and evaluation of theories, expl anati ons and

di scoveries, and lastly, it helps to promulgate a society’s
cultural values and facilitates the debate about them ad-
vanci ng the devel opnent and survival of civilisation

36. Referring to the reasons for regulating the broadcasting
nmedi a, the | earned author has stated that, first, the
CGovernment realises the potential of channels of nass
conmuni cation for contributing to democracy or undernining
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it. They hoped to foster a public service ethos in
broadcastings so that it would be a medium for educating
and inmproving the population. Secondly in order to do this
its was necessary to keep the nmedia of mass communications
from having programme policy dictated entirely by market
f orces. A strong pubic sector and regulation of the inde-
pendent sector when one started to operate, were called for.
Thirdly, when comercial broadcasters appeared on the scene,
1 and a regulatory schenme was bei ng devel oped for them it
was thought to be inportant to preserve a diversity of ideas
by preventing oligopolistic concentrations of power in the
hands of a few, usually rich and conservative medi a
magnates, and to ensure that |licences were granted only to
people who could be expected not to abuse the privilege.
The need to preserve propriety has been a notivating factor
in the regulation of conercial broadcasting over nuch of
the world. Fourthly, ~government hoped to ensure that
civilised standards were nmintained, to uphold soci a
val ues. Fifthly,  wave Ilengths for broadcasting wer e
[imted. This ~purely technical  consideration sharply
di stingui shes broadcasting fromnewspapers, and justifies a
hi gher | evel of regulation. In theory, if not in practice,
there is nothing to prevent any nunmber of newspapers being
pub-
144
lished sinultaneously. The only controlling nmechani sm
needed is that of market forces. This is not true of
br oadcasti ng. Sone ' control over the allocation of wave-
lengths is ’'needed in order to ensure that there are
sufficient for all |egitinmte broadcasters. ~Lastly, another
legitimate object of national regulation is to protect the
i ntellectual property rights of programe nakers and
br oadcast ers. It is pernissible on this ground for an
Organisation to prevent people from getting access to
programes without paying proper licence fees. One way of
preventing this is to encode programe transm ssions and to
restrict access to decoders to people who pay the fee.
37. The freedomto receive and to comunicate infornation
and ideas without interference is an.inportant aspect of the
freedom of free speech and expression. W my .in this
connection refer to Article 10 of the European Convention on
Human Ri ghts which states as foll ows:
" 10.1. Everyone has the right to freedom of
expression. This right shall include freedom
to hold opinions and to receive ~and inpart
i nformati on and i deas wi thout interference by
public authority and regardl ess of “frontiers.
This article shall not prevent  States . from
requiring the licensing of broadcasti ng,
television or cinema enterprises.
2. The exercise of these freedons, since it
carries with it duties and responsibilities,
may be subj ect to such formalities,
conditions, restrictions or penalties as —are
-prescribed by law and are necessary in_a
denocratic society, in the interests of na-
tional security, territorial integrity or pub-
lic safety, for the prevention of disorder or
crime, for the protection of health or norals.
for the protection of the reputation or rights
of others, for preventing the disclosure of
information received in confidence, or for
mai ntai ning the authority and inpartiality of
the judiciary."
38. The next question which is required to be answered is
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whet her there is any distinction between the freedomof the
print nedia and that of the electronic nedia such as radio
and television, and if so, whether it necessitates nore
restrictions on the latter nedia.

39. FEric Barendt in his book titled " Broadcasting Law
[1993 Edn.] which presents a conparative study of the law in
five' legal systens, viz., Great Britain, France, GCernany,

I[taly and United States of Anerica, has dealt wth the
subj ect succinctly. He has referred to a nunber of reasons
which are generally put forward to justify broadcasting

regul ations and has dealt with each of them The first
reason advanced is that because the airwaves are a public
resource, the Governnent or sone agency on its behalf, is

entitled to license their use for broadcasting on the terns
it sees fit. A simlar argunment can now be deployed in
respect of cable broadcasting where an authority nust give
perm ssi on before roads can be dug up for laying cable. The
| earned” aut hor states that the case is unconvincing for it
infers that it is right for the Government to regulate
broadcasting from the fact that it has opportunity to do
this. 't would be perfectly possible for Governnent to
al l ocate frequencies for cable franchi ses w thout progranme
conditions on the basis of a conpetitive tender and allow
the resale by the purchaser. The argument, according to the

author, therefore;, does not work. It does not justify
broadcasting regulations but alnobst explains how it is
f easi bl e. The author, however, _does not accept t he
objection to this
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reason for regul ation that thereby CGover nnent acts
improperly by wusing their licensing power to  purchase

broadcasters’ constitutional right to speech. According to
the author, this argunment is | ess persuasive as it  assumes
that broadcasters enjoy the same constitutional rights of
free speech as individuals talking ina bar or leafletting
in a high street. The author then deals with the second
reason given for regul ation of broadcasting, viz., /scarcity
of frequencies and points out that this argunent referred to
in Red Lion Broadcasting case [supra] is |less clear than ap-
pears at first sight, since it is not clear whether the
scarcity of frequencies refers to the limted numnber
al l ocated by the Governnent as avail abl e for broadcasting or
to the actual nunerical shortage of broadcasting stations:
If it is the forner, the scarcity is an artificial ~creation
of the Government rather than a natural phenonenon since it
reserves a nunber of frequencies for the use of the arny,
police and other public services. The Government is then
not in a good position to argue for restrictions on
broadcasters’ freedom The author then points out that as
far as the actual scarcity of broadcasting stations is
concerned, there has been an increase in the |ast 20  years
in the broadcasting stations in the United States @ while
there are fewer newspapers than there used to be. Siimi | ar
devel opnents have occurred in European countries in the same
period, especially, since the advent of cable and satellite.
Further the scarcity argunent cannot be divorced from
econoni ¢ considerations. The shortage of frequencies and
the high cost of starting up broadcasting channel explain
their dearth in conparison with the nunber of newspapers and
magazi nes in 1961. However, it is now probably as difficult
to finance a new newspaper as it is a private television

channel, if not nore so. Lastly, the author points out that
the scarcity argument is much less tenable than it used to
be. Cable and satellite have significantly increased the

nunber of available or potentially available channels so
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that there are nore broadcasting outlets than there are
nati onal or local daily newspapers. Dealing with the third
reason advocated for giving differential treatnent to the
broadcasting, viz., the character of the broadcasting nedia,
the author points out that it is said that television and
radio, are nore influential on public opinion than the
press, or at least are widely thought to be so. The npjority
of the US Suprene Court in FCC v. Pacifica Foundation [438
US 726] said that they intrude into the hone and are nore
pervasive and are nore difficult to control than the print
medi a. In particular, it is hard to prevent children from
bei ng exposed to broadcast while it is relatively easy to
stop them | ooki ng at magazi nes and papers which in any case

they wll not be able to read or purchase. These grounds
underpin the extension of legal control in Britain over
vi ol ent and sexually explicit progranmes through t he
establishment of ~Broadcasting Standard Council and the
st rengt-heni ng of the inmpartiality rules. In Third

Tel evision Case [57 B Verf GE 295, 3 22-3 (198 1)] the Ger-
man Constitutional Court dealing with a different version of
this argument has held that regulation is necessary to
guarantee pluralism and programre variety, whether or not
there is a shortage of frequencies and other broadcasting
outlets. The free market  will not provide for broadcasting
the sane variety found in the range of press and nmagazi ne
titles. Hence programre content shoul d be regul ated and the
medi a nonopol ies should be cut down by the -application of
anti-trust laws. Thus both the
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US and the German argunments |ay stress on~ the . power of
television and its unique capacity to influence the public.
According to the | earned author, the argunents are difficult
to assess. Broadcasting does not intrude into the hone
unl ess listeners and viewers want it to be. Fromthe  point
of view of constitutional principles it is not easy to
justify inposition of greater limts on the medium on the
ground that it is nmore influential than the witten words.
It cannot be right to subject nore persuasive 'types of
speech to greater restraints than those-inposed on |ess
effective varieties. The author, however, accepts the view
of the majority of the US Suprenme Court in Pacifica case
[ supra] whi ch regar ded br oadcast i ng, particularly
television, as a uniquely pervasive presence in the lives of
nost people. Mre tinme is spent watching television than
readi ng. The presence of sound and picture in any  hone
makes it an exceptional potent nmedium It may also be
harder to stop children having access to 'adult material’ on
television than to pornographic magazines. This nmay. not
apply to subscription channels, enjoynent of which is
dependent on a special decoder. He also agrees/ that
experience in the United States and nore recently“in Italy
suggests that a free broadcasting narket does not produce
the sane variety as the press and book publishing narkets
do. However , the author states t hat t hese three
justifications for broadcasting regulation are inconclusive
and it is doubtful whether the case is powerful enough to
justify the radically different |egal treatnment of the press
and broadcasting nedia. A separate question, according to

the author, is whether it is appropriate to continue to
treat radio in the same way as television since there is
generally a large choice of local, if not national radio

programmes and it is hard to believe that it exercises a
dominating influence on the formation of public attitudes.
The same question arises In respect of cable television

Although a licence has to be obtained from a |icensing
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authority, several franchises may be physically accommpdat ed
and a wi de band cable systemnmay be able to carry upto 30 or
40 or even nore channels. The scarcity rational, therefore,
seens inapplicable to cable, and further it is hard to
believe that this node of broadcasting exercises such a
strong influence that stringent programme regulation is
justifiable. Dealing with the | ast reason advocated by a
| eading Anerican scholar, Lee Bollinger in his article
"Freedom of the Press and Public Access" and his essay "The
Rat i onal of Public Regulation of the Media" and in
"Denocracy and the MassMedia" [Canbridge (1990)] for the
di vergent treatnent of the press and broadcasting nmedia, the
aut hor points out that Bollinger accepts that there is no
fundanental difference in the character of the tw nass
nedi a, but argues that broadcasting being still relatively
new means of mass communi cation, it is understandable that
soci ety has wanted-to regulate it just as it has treated the

cinema ~with nore caution than it has the theater. Thi s
argunent ~of Bollinger is based on the history of the two
nedi a. Bol'linger's second argunent is that society is

entitled to remedy the deficiencies of an unregul ated press
with a regul ated broadcasti ng system which may be preferable
to attenpting to regulate both sectors... According to
Bol i nger, regulation poses the danger of Government con-
trol, a risk which/is reduced if one branch of the media is
left free. The author attacks this reason given by
Bollinger and states that it is an _unsatisfactory conpro-
mse. |f the regulation of the pressis al-
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ways w ong and perhaps unconstitutional andif there is no
significant difference between the two nedia, it follows
that the latter should also be wholly unregul ated. The
aut hor al so points out that Bollinger's argunent attenpts to
justify the wunequal treatnent of the liberties of the
broadcasters and newspaper proprietors and editors when in
all material respects, their position is identical

40. The author then refers to the rights of viewers and
listeners which is referred to in Red Lion Broadcasting
case [supra] by Wiite, J. of the US Suprene Court in the

fol |l owi ng words:
"But the people as a whole retain their
interest in free speech by radio and their
collective right to have the nedium function
consistently with the ends and purposes of the
First Amendrment. It is the right of viewers
and listeners, not the right of t he
br oadcasters, which is paranmount".
41. The aut hor concludes by pointing out that thel cases  from
a variety of jurisdictions show that the broadcasters
programme freedom when exercised within the constraints
i nposed by the regulatory authority, has priority-over the
rights clainmed by viewers to see a particul ar programe or
to retain a particular series in the schedule. On the other
hand, the interests of viewers and listeners justify the
i mposition of programme standards which would not be
count enanced for the press or publishing. It is recognised
by the constitutional courts of European countries that
viewers and |listeners have interests, and they should be
taken into account in the interpretation’ of Dbroadcasting
freedom But the balancing of the rights of the
broadcasters and viewers is done by regulatory authority.
Courts are wunderstandably reluctant to contenplate the
interference with adnministrative discretion which would
result fromtheir recognition of individual rights.
42.Dealing with the right to access to broadcasting, the
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author points out that the theoretical argunent in this
connection is that freedomof speech neans freedom to
comuni cate effectively to a mass audi ence and nowadays t hat
entails access to the mass nedia. The rights to access
provide some conpensation for the expropriation by the
public nonopoly of the freedomto broadcast. In the absence
of a justification for that nonopoly, there would be a right
to broadcast in the same way that everyone has a right to
say or wite what he likes in his own hone. This would
justify the recognition of access to both public and private
channel s. The -author states that these argunents are
unaccept abl e. Freedom of speech does not entail any right
to conmmunicate effectively in the sense that a citizen can
call upon the State to provide himwith the nost effective
neans for the purpose.  He points out that no | egal system
provides its citizens with the means and opportunities to
address the Public in'the way each considers nost ap-
propri ate. Moreover, to grant everyone a right to use an
access channel, even if available all the time, would be to
give every adult a worthless right to use it for a second a
year. Limted access rights, enjoyed only by inportant
political and social groups may be nore valuable. But even
their recognition would involve some interference with the
editorial freedom of channel controllers and programe
schedulers and it may be nore difficult as a Consequence to
achi eve a bal anced range or programmes. ~ Further, a channe

mght find it hard to create any clear identity for
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itself, if it had to devote a substantial amount of tine to
rel ayi ng the programes made by pressure groups. There are
al so practical objections to access rights. It may be very
difficult to decide, for exanple, which groups are to be
gi ven access, and when and how often such programes are to
be shown. There is a danger that -some gr oups wi Il be
unduly privileged. These points weigh particularly 'heavily
agai nst the recognition of constitutional rights, for courts
are not conpetent to fornulate them with any precision

Dealing with the constitutional rights of access to the
broadcasting nedia, the author concludes that individuals
and groups do not have constitutional rights of access to
the broadcasting nmedia. Access rights can only be framed
effectively by legislature or by specialist —admnistrative
agenci es. It does not nean that statutory or other ~access
rights do not have a constitutional dinension. The courts
may | ay down that sone provisions should be nade for _access
as a matter of constitutional policy. This, however, does
not mean that there are individual constitutional rights to
access.

43. In this connection, the author also points out that the
devel opnent of cabl e poses new access problens. Operator of
the cable may hinself have rights of free speech which would

be infringed by a requirement to honour access cl ains. The
scarcity and economic arguments which are enmployed to
justify broadcasting regulation and, therefore, access

provision, may be | ess applicable in the context of cable.

44. W nmay now summari se the |law on the freedom of speech
and expression under Article 19 [1] (a) as restricted by
Article 19 [2]. The freedom of speech and expression
includes right to acquire information and to dissem nate it.
Freedom of speech and expression is necessary, for self
expression which is an inportant nmeans of free conscience
and self fulfillnent. |t enables people to contribute to
debates of social and noral issues. It is the best way to
find a truest nodel of anything, since it is only through
it, that the w dest possible range of ideas can circul ate.




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 29 of 109
It is the only vehicle of political discourse so essentia
to denocracy. Equally inportant is the role it plays in
facilitating artistic and scholarly endeavours of all sorts.
The right to conmunicate, therefore, includes right to

conmuni cate through any media that is available whether
print or electronic or audio-visual such as advertisenent,
novie, article, speech etc. That is why freedom of speech
and expression includes freedomof the press. The freedom
of the press in terms includes right to circulate and also
to determ ne the volume of such circulation. This freedom
includes the freedom to conmunicate or circulate one’'s
opi nion without interference to as large a population in the
country as well as abroad as inpossible to reach

45. This fundanental right can be linmted only by reasonable
restrictions under a law nade for purpose nentioned in
Article 19 [2] of the Constitution

46. The burden is on the ~authority to justify t he
restrictions. Public order is not the same thing as public
safety and hence no restrictions can be placed on the right
to freedom of ~speech and expression on the ground that
public safety is endangered. Unllike in the Anmeri can
Constitution, limtations on fundanental rights are specifi-
cally spelt out under Article 19 [2] of our Constitution

Hence no restrictions can
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be placed on the right to freedom of speech and expression
on grounds other than those specified under Article 19 [2].

47. \What di stinguishes the el ectronic media like t hey
tel evision fromthe print nedia or other nedia is that it
has both audi o and visual appeal and has a nore. pervasive
presence. It has a greater inpact on the mnds of the
viewers and is also nore readily accessible to all including

children at honme. Unlike the print nedia, however, there is
a built-in linmtation on the use of el ectronic nedia because
the airwaves are a public property and hence are owned or
controlled by the Government or a central national authority
or they are not avail able on account of the scarcity, costs
and conpetition.

48. The next question to be answered in this connection is
whet her there can be a nonopoly in broadcasting/tel ecasting.
Broadcasting is a means of comunication and, therefore, “a
medi um of speech and expression. Hence in a denocratic
polity, neither any private individual, institution or
Organi sation nor any Governnent or Governnent Organi sation
can claimexclusive right over It. Qur Constitution also
forbids nonopoly either in the print or electronic nedia.
The nonopoly permtted by our Constitution is only in
respect of carrying on a trade, business, industry or
service under Article 19 [6] to subserve the interests of
the general public. However, the nmonopoly in broadcasting
and telecasting is often claimed by the Governnent to

utilise the public resources in the form of the limted
frequencies available for the benefit of the society at
| ar ge. It is Justified by the Government to prevent the

concentration of the frequencies in the hands of the rich
few who can information to suit their interests and thus in
fact to control and mani pulate public opinion in effect
snothering the right to freedom of speech and expressi on and
freedom of information of others. The claim to nonopoly
made on this ground may, however, lose all its raison d etre
if either any section of the society is unreasonably denied
an access to broadcasting or the Governnmental agency clains
exclusive right to prepare and relay programes. The ground
is further not available when those claimng an access
either do not neke a demand on the limted frequencies
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controll ed by the Government or claimthe frequency which is
not utilised and is available for transm ssion. The
Covernment sonetines clains nonopoly al so on the ground that
having regard to all pervasive presence and inpact of the
electronic nedia, it may be wutilised for purposes not
permtted by | aw and the damage done by private broadcasters
may be irreparable. There is nmuch to be said in favour of
this view and it is for this reason that the regulatory
provisions including those for granting licences to private
broadcasting where it is permitted, are enacted. On the
other hand, if the Government is vested with an unbridled
di scretion to grant or refuse to grant the |license or access
to the nedia, the reason for creating nonopoly will lose its
validity. For then it is the governnment which wll be
enabled to effectively suppress the freedomof speech and
expression instead of protecting it and wutilising the
licensing power strictly for the purposes for which it is
conf erred. It “is for this reason that in nost of the
denocratic countries an i ndependent autononous broadcasting
authority is created to control all aspects of the operation
of the electronic nmedia. Such authority is represen-
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tative of all sections of the society and is free from
control of the political and adm nistrative executive of the
State.

49. In this country, unlike in the United States and sone
Eur opean countri es, there has been a- monopol y of
broadcasting/tel ecasting in the Governnent. The | ndian

Tel egr aph Act, 1885 [hereinafter referred to as t he
"Tel egraph Act"] creates this nonopoly and vests the power
of regulating and |icensing broadcasting in the  Governmnent.
Further, the G nenatograph Act, 1952 and the Rules nmade
t hereunder enpower the Government to pre-censor  filns.
However, the power given to the Governnment to |license and to
pre-censor under the respective legislations has to be read
in the context of Article 19 [2] of the Constitution which
sets the paranmeters of reasonable restrictions which can be
placed on the right to freedomof speech and expression

Needl ess to enphasise that the power to pre-censor filns and

to grant licences for access to telecasting, has to be
exercised in conformty with the provisions of Article 19
[2]. It is in this context that we have to examne the

provisions of Section 4 [1] of the Tel egraph Act and the
action of the MB/DDin refusing access to telecast the
cricket matches in the present case.
50. The relevant Section 4 of the Tel egraph Act reads as
foll ows:

"4.(1) Wthin India the Central Governnent

shal | have the exclusive privil ege of
establishing, naintaining and working 'tele-
gr aphs:

Provided that the Central CGovernnent may grant
a l'icence, on such conditions and in

consi deration of such payments as it thinks
fit, to any person to establish, maintain or
work a tel egraph within any part of India
Provided further that the Central Governnent
may, by rules made wunder this Act and
published in the Oficial Gazette, permt,
subj ect to such restrictions and conditions as
it thinks fit, the establishnent, maintenance
and working -

(a) of wireless telegraphs on ships wthin
India territorial waters and on aircraft
within or above India or Indian territoria
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wat ers and

(b) of tel egraphs ot her t han Wi rel ess

tel egraph within any part of India.

(2) The Central Governnment nay, by no-

tification in the Oficial Gazette, delegate

to the telegraph authority all or any of its

powers wider the first proviso to sub-section

(1).

The exercise by the tel egraph authority of any

power so del egated shall be subject to such

restrictions and conditions t he Centra

CGovernment _may, by the notification, think fit

to inpose."

51. Section 3 (1) of the Act defines

"tel egraph’ as under:

"3. (1) "telegraph" neans any appl i ance,

i nstrument, nmaterial or apparatus used or

capabl e~ of use for transm ssion or reception

of signs, signals, witing, inmges and sounds

or intelligence of any nature by wire, visua

or other electromagnetic em ssions, Radi o

waves Hertzian-waves, galvanic, electric or

magneti c means.

Expl anati on. - "Radi o waves" or "Hertzian

waves" nmeans el ectronagnetic waves of

frequencies |ower than 3,000 giga-cycles per

second propagated in
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space without artificial guide."
52. It Is clear froma reading of the provisions of Sections
4 [1] and 3 [1] together that the Central Governnent has the
exclusive privilege of establishing, maintaining and working
appliances, instrunments, material —or apparatus used or
capable of use for transm ssion-or reception of signs,
signals, images and sounds or intelligence of any nature by
wire, visual or other electromagnetic em ssions, Radio wayes
or Hertzian waves, galvanic, electric or nmgnetic neans.
Since in the present case the controversy centres round the
use of airwaves or hertzian waves [hereinafter w'll be
called as "electro-magnetic waves"], as is made clear by
Expl anation to section 3(1), the Central Governnent can have
nmonopoly over the use of the el ectromagnetic waves only of
frequenci es | ower than 3000 gi ga-cycles per second which are
propagated in space with or without artificial guide. In
other words, if the electronmagnetic waves of frequencies of
3000 or nore giga-cycles per second are propagated in space
with or without artificial guide, or if the electro-magnetic
waves of frequencies of less than 3000 give-cycles. per
second are propagated with an artificial guide, the Centra
CGovernment cannot claiman exclusive right to use them or
deny its user by others. Since no argunents were" - advanced
on this subject after the closure of the arguments and
pendi ng the decision, we had directed the parties to  give
their witten subm ssions on the point. The subm ssions
sent by themdisclosed a wide conflict which would have
necessitated further oral argunents. Since we are of the
view that the present matter can be decided w thout going
into the controversy on the subject, we keep the point open
for decision in an appropriate case. W will presume that
in the present case the dispute is with regard to the use of
el ectronagneti ¢ waves of frequencies |ower than 3000 giga-
cycles per second which are propagated in space without
artificial guide. 53. The first proviso to Section 4 (1)
states that the Central CGovernnent may grant |icence on such
conditions and in consideration of such paynent as it thinks
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fit, to any person, to establish, nmaintain or work a
telegraph within any part of India. W are not concerned
here with the permission to establish or nmmintain a
tel egraph because in the present case the permission is
sought only for operating a telegraph and that too for a

limted time and for a limted and specified purpose. The
purpose again is non-conmercial. It is to relay the
speci fic nunber of cricket matches. It is only incidentally

that the CAB will earn sonme revenue by selling its right to
relay the matches organised by it. The CAB is obviously not
a business or a comercial organisation nor can it be said
that it 1is organising matches for earning profits as a
busi ness proposition. As wll be pointed out later, it is a
sporting O ganisation devoted to the cause of cricket and
has been organising cricket matches both of internal and
international cricket teans for the benefit of the sport,
the cricketers, the sportsnen present and prospective and of
the viewers of the matches. The restrictions and conditions
that the Central Government is authorised to place under S.
4 [1] while permtting non-wirel ess tel egraphing can, as
stated earlier, only be those which are warranted by the
purposes nentioned in Article 19 [2] and none else. It s
not and cannot be the case of the Government that by
granting the permission in question, the sovereignty and
integrity of India, the security of the State,
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friendly relations wth foreign States, -public or der
decency or norality or either of themw |l be in jeopardy or
that the permssionwll lead to the contenpt. of court,

defamation or incitement to an offence. On the other hand,
the argunments advanced are specious and with them we wll
deal a little later.

54. It is then necessary to understand the nature of the
respondent Organi sation, nanmely, CAB. |t cannot be disputed
that the BCC is a non-profit ~making Organisation ‘which
controls officially organised game of «cricket in India.
Simlarly, Cricket Association of Bengal (CAB) is al'so non-
profit maki ng Organisation which controls officially
organi sed gane of cricket in the State of Wst Bengal . The
CAB is one of the Founder Menbers of BCCl. Ofice bearers
and Menbers of the Working Conmittees of both BCCI and CAB
are all citizens of India. The primary object of both the
organi sations, anobngst others, is to pronote the gane of
cricket, to foster the spirit of sportsmanship and the
i deal s of cricket, and to inpart education through the nedia
of cricket, and for achieving the said objects, to -organise
and stage tournanments and matches either with the nmenbers of
International Cricket Council (ICC) or other organisations.
Accordi ng to CAB, BCClI is perhaps the only sports-
organi sation in India which cams foreign exchange and is
neither controlled by any Governnmental agency nor -receives
any financial assistance or grants, of whatsoever nature.

55. It cannot be disputed further that to arrange any
i nternational cricket tournanent or series. it isS necessary
and a condition-precedent, to pay to the participating
nmenber countries or teans, a mninum guaranteed amount in
foreign exchange and to bear expenses i ncurred for
travelling, boarding, |odging and other daily expenses for
the participating cricketeers and the concerned acconpanyi ng
visiting officials. A huge ambunt of expenses has also to
be incurred for organising the matches. 1In addition, both
BCCI and CAB annually incur |arge amobunt of expenses for
giving subsidies and grants to its nenbers to naintain, de-
velop and upgrade the infrastructure, to coach and train
pl ayers and unpires, and to pay to them when the series and
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mat ches are pl ayed.

56. Agai nst this background, we may now exani ne the questions
of law raised by the parties. The contention of the Mn-
istry of Information and Broadcasting (MB) is that there is
a difference between the inplications of the right conferred
under Article 19 [1] (a) upon [i] the broadcaster i.e. the
person operating the nedia, [ii] the person desiring access
to the nedia to project his views including the organiser of
an event, [iii] the viewer and [iv] a person seeking
upl i nki ng of frequencies so as to telecast signals generated
in India to other countries. The contention of CAB that

denial of a Ilicense to telecast through a nedia of its
choi ce, based [according to NM upon the conmerci a
interests, infringes viewers’' right under Article 19 [1] (a)
is untenable. It is further contended that the conmercia
interests of the organizer are not protected by Article 19
[1] (a). However, the contention of the CAB results

indirectly in such protection being sought by resort to the
foll owing steps of reasoning : {a] the, Board has a right to
commercially exploit the event to the maxinum [b] the
viewer has a right to access to the event through
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the television. Hence the Board has the right to telecast
through an appropriate channel and also the right to insist,
that a private agency including a foreign agency, should be
allowed all the sanctions and perm'ssions as may be
necessary therefor.,
57. According to NUB the aforesaid contention is untenable
because even if it is assumed that entertainment is a part
of free speech, the analogy of the right of the press under
Article 19 [1] (a) vis-a-vis the right under Article 19 [1]
(g), cannot be extended to the right of sports associations.
The basic prem se underlying the recognition of the ' rights
of the press under Article 19 [1] (a) is that the econonic
strength is vitally necessary to ensure independence of the
press, and thus even the ’business’ el enents of a newspaper
have 'to sone extent a 'free speech’ protection. I'n other
words the commercial el enent of the press exists to subserve
the basic object of the press, nanely, free dissem nation of
news and views which enjoys the protection of free speech
However, free speech element in telecast of -sports .is
incidental. According to the MB, the primary object of the
telecast by the CABis to raise funds and hence the ac-
tivities are essentially of trade. The fact that the
profits are deployed for pronotion of sports is imuateria
for the purpose.
58. It is further urged that a broadcaster does not have a
right as such to access to the airwaves without! a |icense
either for the purposes of telecast or for the purposes of
uplinking. Secondly, there is no general right to a license
to wuse airwaves which being a scarce resource, have to be
used in a manner that the interests of the |argest nunber
are best served. The paranobunt interest is that of the
Vi ewers. The grant of a license does not confer —any
special right inasmuch as the refusal of a |icense does not
result in the denial of aright to free speech. Lastly, the
nature of the electronic nmedia is such that it necessarily
i nvolves the marshaling of the resources for the |argest
public good. The state monopoly created as a device, to use
the resource is not per se violative of the right of free
speech as long as the paranount interests of the viewers are
subserved and access to the nedia is governed by the
fairness doctrine. According to the MB, the width of the
rights under Article 19 [1] (a) has never been considered to
be wider than that conferred by the First Anendnent to the
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US. Constitution. It is also urged that the licensing of
frequenci es and consequent regul ation of telecast/broadcast
woul d not be a matter covered by Article 19 [2]. The-ri ght
to telecast/broadcast has certain inherent [imtations
i mposed by nature, whereas Article 19(2) applies to
restrictions inmposed by the State. The object of |icensing

is not to cast restrictions on the expression of ideas, but
to regulate and Marshall scarce resources to ensure their
optimum enjoynment by all including those who are not
af fl uent enough to dom nate the nedia.
59.1t is next urged that the rights of an organiser to use
airwaves as a nediumto telecast and thereby propagate his
views, are distinct fromhis right to commercially exploit
the event. Although it is conceded that an organi ser cannot
be deni ed access on inpermssible grounds, it is urged that
he cannot further claima right to use an agency of his
choice as a part of his right of free speech. |In any event
no person can claimto exercise his right under Article 19
[1] (a) /in ~a manner which makes it a device for a non-
citizen
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to assert rights which aredenied by the Constitution
According to MB, it is the case of the BCCl that to prompte
its comercial interest, it is entitled to demand that the
Government grants all the necessary |icenses and perm ssions
to any foreign agency of its choice and a refusal to do so
would violate Article 19 [1] (a). Accordingto MB, this is
an indirect nethod to seek protectionof Article 19 [1] (a)
to the non-citizens.
60. It 1is then contended that a free speech right of a
viewer has been recognised as that having a paranount im
portance by the US Suprene Court and this viewis all the
nore significant in a country |ike ours. Wil e accepting
that the electronic nedia is undoubtedly the nmost powerful
media of conmunication both fromthe perspective of its
reach as well as its inpact, transcending all barriers in-

cluding that of illiteracy, it is /contended that it is very
cost-intensive. Unl ess, therefore, the rights  of the
viewers are given primacy, it will in practice result in the

af fluent having the sole right to air their views conpletely
eroding the right of the viewers. The right of viewer can
only be safeguarded by the regul atory agency by controlling
the frequencies of broadcast as it is otherw se inpossible
for viewers to exercise their right to free speech qua the
el ectronic nedia in any meani ngful way.

61.Lastly, dealing with the contention raised on behalf of
the CAB and BCCl that the nonopoly conferred upon DD is
violative of Article 19 [1] (a), while objecting to the
contention on the ground that the issue does not. arise in
the present proceedings and is not raised in the pleadings,
it is subnmitted on behalf of NM that the princi pa
contentions of the CAB/BCCl are that they are entitled to
market their right to tel ecast event at the hi ghest possible

value it may conmmand and if the DDis unwilling to pay as
much as the highest bidder, the CAB/ BCCl has the right not
only to market the event but to demand as of right, all the

necessary |icences and pernissions for the agency including
foreign agency which has purchased its rights. According to
M B these contentions do not raise any free-speech issues,
but inpinge purely on the right to trade. As far as Article
19 [1] (g) is concerned, the validity of the nonopoly in
favour of the Governnent is beyond question. Secondly, in
the present case, the DD did not refuse to telecast the
event per se. It is then subnitted that the CAB/BCCl are
not telecasters. They arc only organisers of the events
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sought to be tel ecast and when the agency |like DD which has
access to the largest nunber of viewers agrees to telecast
the events, their right as well as the viewers’ right under
Article 19 [1] (a) is satisfied. No organiser, it is
contended, <can insist that his event be telecast on terns
di ct at ed by him and refusal to agree to hi s term
constitutes, breach of his right under Article 19 [1] (a).
If it 1is accepted that the Government has not only the,
right but the duty to regulate the distribution of
frequencies, then the only way it can be done is by creating
a nonopoly. A nere creation of the nmonopol y-agency to tele-
cast does not per se violate Article 19 [1] (a) as long as
the access is not denied to the nedia either absolutely or
by inposition of terns which are unreasonable. Article 19
[1] (a) proscribes monopoly in ideas and as long as this is
not done, the nere -fact that the access to the nmedia is
through the Governnment-controlled agency, is not per se
violative of Article 19 [1] (a).
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It is further urged that no material has been placed before
the Court to show that the functioning of the DD is such as
to deny generally, an accessto the nedia and the contro

exerci sed by the Governnent is in substance over the content
on the grounds other than those specified in Article 19 [2]
or a general permssionto all who seek frequencies to
telecast, would better subserve the principle underlying
Article 19 [1] (a) in the socioeconomc scenario of this
country and will not result in passing the control of the
media from the Covernnent to -private agencies affluent
enough to buy access.

62. As agai nst these contentions of the MB, it is urged on
behal f of CAB and BCCl as foll ows:

The right to organise a sports event-inheres in the  entity
to which the right belongs and that entity in this case is
the BCCl and its menbers which include the CAB. The 'right
to produce event includes the right to deal with such event
in all manner and node which the entity chooses. Thi s
includes the right to tel ecast or not to telecast the event,
and by or through whom and on what terns and -condi'tions.
No other entity, not even a departnent of the Governnent can
coerce or influence this decision or obstruct the same
except on reasonabl e grounds nentioned under Article 19 [2]
of the Constitution. |In the event the entity chooses to
televise its own events, the terms and conditions for
tel evising such events are to be negotiated by it with any
party with whomit wishes to negotiate. There is no |aw,

bye-law, rule or regulation to regulate the conduct of the
BCCl or CABin this behalf. In the event. BCCl chooses to
enter into an agreenent with an agency having necessary
expertise and infrastructure to produce signals, and
transmt and tel evise the event of the quality that BCCl/CAB
desires, the ternms and conditions to be negotiated wi'th such
an entity, are the exclusive privilege of BCCl/CAB. No
department of the Governnment and | east of all, the MB or DD
is concerned wth the sane and can deny the BCClI or CAB
sanme, the benefit of such right or claim much less can the
M B or DD can insist that such negotiation and finalisation
only be done with it or not otherw se.

63. In the event the BCCl or CAB wi shes to have the event
televised outside India, Wat is required is that the
requi red canmeras and equi pnents in the field send signals to
the earth station which in turn transmts the sane to the
appointed satellite. Fromthe satellite, the picture is
beamed back whi ch can be viewed |ive by any person who has a
TV set and has appropriate access to receive footprints
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within the beam ng zone. In such case DD or the Mnistry of

Conmuni cations is not to provide any assistance either in

the form of equipnents or personnel or for that matter, in

granting uplinking facility for tel evising the event.

64. It is further that the right to dissemnminate information

is a part of the fundanmental right to freedom of expression

BCCl / CAB have the fundanental right to televise the gane of
cricket organi sed and conducted by them for the benefit of
public at large and in particular citizens of India who are
either interested in cricket or desire to be educated and/or
ent ert ai ned. The said right is subject only to t he
regul ations and restrictions as provided by Article 19(2) of
the Constitution.

65. 65. At no other stage either the DD or
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MB stated that reasonable restrictions as enunmerated in
Article 19 [2] arc being sought-to be inposed apart fromthe
fact that such plea could not have been taken by themin the
case of telecasting sports events like cricket natches. It
is urged that the sole ground on which DOYMB is seeking to
obstruct —and/or refuse the said fundanmental right is that
the DD has the exclusive privilege and nmonopoly to broadcast
such an event and that unless the event is produced,
transmtted and telecast either by DD itself or in
col l aboration with it onits own ternms and conditions and
after taking signal fromit on the terns and conditions it
may i nmpose, the event cannot be permtted to be produced,
transmtted and telecast at all by anybody el se.

66. It 1is also urged that there is no exclusive privilege
or nonopoly in relationto production, transm ssion or tele-
casting and such an exclusivity or nonopoly, if claimed , is

violative of Article 19 [1] (a).

67 The BCCl and CAB have a right under Article 19 [1] (a)
to produce, transnit, telecast and broadcast their | event
directly or through its agent: The right to circulate
information is a part of the right guaranteed under  Article
19 [1] (a). Even otherwi se, the viewers and persons inter-
ested in sports by way of education, information, record and
entertai nnent have a right to such information,” know edge
and entertainnent. The content of the right under ~Article
19 [1] (a) reaches out to protect the information of the
viewers also. In the present case, there is aright of ~the
viewers and also the right of the producer to telecast the
event and in view of these two rights, there is  an
obligation on the part of the Departnent of Telecom
muni cation to allow the tel ecasting of the event.

68. It is then contended that the grant of a licence under
section 4 of the Act is a regulatory measure and does. not
entitle MB either to deny a license to BCClI/ CAB for/ the
pur poses of production, transm ssion and tel ecasting sports
events or to inpose any condition unrelated to Article 19
[2]. If such denial or inmposition is made, it would anmount
to a prohibition. Hence the NMis obliged and dutybound in
law to grant |icence against paynment of fees related to —and
calculated on the basis of user of tine only, as has been
st andardi zed and not otherw se. Any other nethod applied by
M B/ DD woul d be violative of Article 19 [1] (a). The grant
of license wunder section 4 of the Act has thus to be
harmoni ously read with the right of the <citizen under
Article 19 [1] (a). The Constitution does not visualize any
nonopoly in Article 19 [1] (a). Hence DD cannot claim the
sane nor can the conmercial interest of DD or claim of
exclusivity by it of generation of signals be a ground for
declini ng perm ssion under section 4 of the Act. Hence the
followi ng restrictions sought to be inposed fall outside the
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anbit of Article 19(2) and are unconstitutional. The
restrictions are:

(a) That unless BCCl or CAB televises the

matches in collaboration with DD, a |icense

shal | not be granted.

(b) The DD alone will be the host broad-

caster of the signals and BCCI/CAB or its

agency nust take the signal from DD al one and

(c) Unl ess the BCCl or CAB accepts
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the terns and conditions inposed by DD, the

production_ of signal and transm ssion and

tel ecast thereof shall not be permtted.
69. It is further contended that there is no nonopoly in
relation to what viewer nust today view and the Anmerican
decisions relied upon on behalf of MB have no bearing on
the present state of affairs. ~Satellite can beam directly
on to television sets through dish antenna, all programres
whose footprints are receivable in the country. Furt her
any one can record a programme in India and then telecast it
by sendi ng the cassette out as is being done in the case of
several private TV channels.” Various foreign news orga-
ni zati ons such as the BBC and the CNN record directly I|ndian
events and then transmt their own signals after a while to
be tel ecast by their organizations.
70. Further, the non-availability of channel is of no
consequence in t he pr esent days of t echnol ogi ca
devel opnent. Any person intending to tel ecast/broadcast an
event can do so directly even wi thout routing signal through
the <channels of DD or MB. What is required to ensure is
that the secured channel are not interfered wth or
over | apped. On account of the availability of innunerable
satellites in the Geo-Stationary Orbit of ~the Henisphere,
the signals can directly be uplinked through any ' of the
avai |l abl e transponders of satellite whose footprints can be
received back through appropriate electronic device. As a
matter of fact, beam ng zone of ‘only 3 satellites parked
3000 Kns. above the surface of the earth can cover the
entire Heni sphere. Mor eover, due to technologica
devel opnents, frequency is becom ng thinner and thinner and
as a result, availability of frequencies has increased
enormously and at present there are mllions of frequencies
avai | abl e. In order to ensure that none of the footprints
of any satellite overlaps the footprint of other satellite,
each and every satellite is parked at a different degree and

angl e. Hence, there is no resource crunch or -in-built
restriction on the availability of electronic nedia, as con-
tended by MB. 1In this connection it is also  pointed. out

that there is a difference in the right spelt out by Article
19 [1] (a) of our Constitution and that spelt out by the
First Anendnment of the Anmerican Constitution

71. It is also contended that in no other country the
right to tel evise or broadcast is in the exclusive domain of
any particular body. |In this connection, a reference is

made to various instances in other countries where the host
br oadcast er has been other than the domestic network, which
i nstances are not controverted. It is also urged that there
is no policy of the Government of India as urged on behalf
of the MB that tel ecasting of sporting events would be
wi thin the exclusive domain and purview of DD/M B who al one
would market their rights to other authorities in whole or
in part. It is pointed out that the extract from the
m nutes of the neeting of the Conmttee of Secretaries held
on 12th Novenber, 1993 relied upon by the MB for the
purpose is not a proof of such policy. The said mnutes are




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 109

"executive decision” of a few Secretaries of the various
departnments of the Governnent.

72.1t is also urged that even public interest or interest of
general public cannot be a ground for refusal or for the
i mposition of restrictions or for claiming exclusivity in
any manner what soever.
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Such restriction, if inposed will be violative of Article 19
[1] (a). To suggest that power to grant a |license shall not
be exercised under any circunstances because of the policy
of the Governnent, is arbitrary inasmuch as the power
conferred is not being used for the purpose for which it has
been conferred.

73.1t is then contended that both BCCI and CAB are non-
profit making organizations and their sole object is to
promote the ganme of cricket in this country and for that
purpose not only proper and adequate infrastructures are
required to be erected, built and maintained, but also huge
expenses 'have to be incurred to inprove the gane which
i ncl udes,  anobngst others, grant of subsidies and grants to
the Menber Associations,  upgradation of infrastructure,
training of cricketeers fromschool |evel, paynents to the
cricketeers, i nsurance and benevolent funds f or t he
cricketeers, training of unpires, paynents of foreign
partici pants, including guarantee noney etc. The quantum of
amount to be spent for all these purposes has increased
during the course of tine. These expenses are net from the
anounts earned by the BCCl and CAB since they have no other
continuous source of \income. The earnings of BCCl and CAB

are basically fromarrangi ng various tournaments, instadia
advertisenents and |licence fee for permtting telecast and
censor shi p. At least 70 per cent of ~ the “incone earned

through the advertisenments and generated by the TV network
while telecasting of the matches, is paid to the organizer
apart fromthe m ni num guaranteed noney as is apparent  from
the wvarious agreenents entered by and between BCClI/CAB as
well as by DD wth. other networks. The DD in effect
desires to snatch away the right of telecast for its own
conmmercial interest through advertisenent, and at the sane
time al so demand noney from the organizers as-and by way of
production fee.

74. Merely because an organization may camprofit from an
activity whose character is predonmnantly covered  under
Article 19 [1] (a), it would not convert the activity into
one involving Article 19 [1] (g). The test of predom nant

character of the activity has to be applied. It has also to
be ascertained as to who is the person who is utilizing the
activity. If a businessman were to put in an -advertisenent

for sinmpliciter comercial activity, it my render’/ the
activity, the one, covered by Article 19 [1] (g). But/ even
newspapers or a filmtelecast or sports event telecast wll
be protected by Article 19 [1] (a) and will not becone an
activity wunder Article 19 [1] (g) nerely because it ‘earns
noney from advertisenents in the process. Simlarly, if the
cricket match is telecast and profit is earned by the
i censing of tel ecasting right and receipts from
adverti senents, it will be an essential elenent for
utilization and fulfillnent of its object. The said object
cannot be achi eved without such revenue.

75. Rebutting the argument that the Organisation of sports is
an industry and, therefore, nonopoly under Article 19 [6] is

permssible, it is pointed out that even if, in matters
relating to business and profession, the State can create
nonopoly under Article 19 [6], it can still not infringe

Article 19 [1] (a). Wiile the State may nonopolise the
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textile industry, it cannot prohibit the publication of
books and articles on textiles.

76.1t is also contended that the exercise of right clained
in the present case is
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by BCCI/CAB and its office bearers who are citizens of
I ndi a. Merely because forei gn equi pnent and technical and

personnel are wused as collaborators to exercise the said
right nore effectively, it does not dilute the content of
Article 19 [1] (a) nor does it become an exercise of right
by a non-citizens. |In this connection, it is enphasised
that the DD is also using Wrldtel, a foreign agency. Most
of the newspapers in Indiia are printed on nmachines inported
from abroad. A newspaper nay also have a foreigner as its
manager. However, that does not take away the right of the
newspaper under Article 19-[1] (a). They are only instances
of technical collaboration. Apart fromit, every citizen
has a right to information as the sane cannot be taken away
on grounds urged by the NEB

77.1t  wi'll-~ be apparent fromthe contentions advanced on
behalf of MB that their main thrust is that the right
claimed by the BCCI/CAB is not the right of freedom of
speech under Article 19 [1] (a), but a comercial right or
the right to trade under Article 19 [1] (g). The contention
is based mainly on/two grounds viz., there.is no free speech
element in the telecast of sports and secondly, the prinmary
object of the BCCI/CAB in seeking totelecast the cricket
matches is not to educate and entertain the viewer but to
make noney.

78.1t can hardly be denied that sport is an~ expression of
self In an athletic Nor individual event, the individua

expresses hinself through his individual feat. 1In a team
event such as cricket, football, hockey etc., there'is both
i ndi vidual and collective expression. It may be true that

what is protected by Article 19 [1] (a) is an expression of
t hought and feeling and not of the physical or intellectua
prowess or skill. It is also true that a person desiring to
tel ecast sports events when he is not hinself a participant
in the ganme, does not seek to exercise his right of self
expr essi on. However, the right to freedomof speech and
expression al so includes the right to educate, to-inform and
to entertain and also the right to be educated, inforned and
entertained. The fornmer is the right of the tel ecaster and
the latter that of the viewers. The right to telecast
sporting event will therefore also include the right to edu-
cate and informthe present and the prospective sportsmnen
interested in the particular game and also to inform and
entertain the lovers of the gane. Hence, when a telecaster
desires to tel ecast a sporting event, it is incorrect to say
that the free speech elenent is absent fromhis right. The
degree of the elenent will depend upon the character of the
tel ecaster who clains the right. An organiser such as the
BCCIl or CAB in the present case which are indisputably
devoted to the pronotion of the game of cricket, cannot - be
place in the sane scale as the business organi sati ons whose
only intention is to make as large a profit as can be nmade
by tel ecasting the gane. Wereas it can be said that there
is hardly any free speech elenment in the right to telecast
when it is asserted by the latter, it will be a warped and
cussed viewto take when the forner claimthe sanme right,
and contend that in claimng the right to telecast the
cricket matches organised by them they are asserting the
right to make business out of it. The sporting
organi sations such as BCClI/ CAB which are interested in
promoting the sport or sports are under an obligation to
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organi se the sports events and can legitimtely be accused
of failing in their
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duty to do so. The pronotion of Sports also includes its
popul ari zation through all legitimte neans. For this
purpose, they are duty bound to select the best means and
methods to reach the maximum nunber of listeners and
Vi ewers. Since at present, radio and TV are the nost
ef fi caci ous nmet hods, t hanks to the t echnol ogi ca
devel opnent, the sports organisations like BCCI/CAB will be

negl ecting their duty in not exploring the said nmedia and in
not enpl oyi ng the best neans available to themto popul ari se
the gane. That while pursuing their obj ective of
popul arising the sports by selecting the best available
neans of doing so, they incidentally earn sone revenue, wll
not convert either theminto conmercial organisations or the
right claimed by themto explore the said mneans, into a
commercial right or interest. It must further be remenbered
that sporting organisations such as BCCI/CAB in the present
case, have not been established only to organise the sports
events or to broadcast or telecast them The organisation
of sporting events is only a part of their various objects,
as pointed out earlier and even when they organise the
events, they are primarily to educate the sportsnen, to
pronote and popularise the sports and also to inform and
entertain the viewers. The Organisation of such events
i nvol ves huge costs. What ever surplus is left after
defraying all the expenses, is ploughed back by themin the
Organisation itself It will be taking a deliberately dis-
torted view of the right claimed by such organisations to
telecast the sporting event to call it an assertion of a
commercial right. Yet the MB has chosen to advance such
contention which can only be described as nost unfortunate.
It is needless to state that we are, inthe circunstances,
unable to accept the ill-advised argunent. It does no
credit to the Mnistry or to the Government as a whole to
denigrate the sporting organisations such as BCCI/CAB by
placing themon par w th business organi sations sponsoring
sporting events for profit and the access clained by themto
tel ecasting as assertion of comrercial interest.

79. The second contention of NM is based upon the

propositions laid down by the US Supreme Court, viz., there
are i nher ent l[imtations inmposed on the right to
tel ecast/broadcast as there is scarcity of resources, i.e

of frequencies, and therefore the need to use them in the
interest of the largest nunber. There is also a pervasive
presence of electronic media such as TV. It has ~a greater
i mpact on the mnds of the people of all ages and strata of
the society necessitating the prerequisite of licensing of
the progranmes. It is also contended on that account that
the licensing of frequencies and consequent regulation of
tel ecasting/ broadcasting would not be a matter governed by
Article 19 [2]. Wuereas Article 19 [2] applies to restric-
tions inposed by the State, the inherent limtations on the
right to tel ecast/broadcast are inposed by nature.

80.1n the first instance, it nust be renenbered that all the
deci sions of the US Supreme Court relied upon in support of
this contention, are on the right of the private
broadcasters to establish their own broadcasting stations by
claimng a share in or access to the airwaves or frequen-
cies. In the United States, there is no Central Governnent-
owned or controlled broadcasting centre. There is only a
Federal Commi ssion to regul ate broadcasting stations which
are all owned by private broadcasters. Secondly, the
Ameri can Con-
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stitution does not explicitly state the restrictions on the
right of freedom of speech and expression as our
Constitution does. Hence, the decisions in question have

done no nore than inpliedly reading such restrictions. The
decisions of the U'S. Suprenme Court, therefore, in the
context of the right clained by the private broadcasters are
irrelevant for our present purpose. |In the present case,
what is claimed is aright to an access to telecasting
specific events for a linted duration and during linmted
hours of the day. There is no demand for owning or

controlling a frequency. Secondly, unlike in the cases in
the US which cane for consideration before the US Suprene
Court, the right to share in the frequency is not clained
without a license. Thirdly, the right to use a frequency
for a limted duration is not clained by a business
Organisation to make profit and lastly and this is an
i mport ant ~aspect of the present case, to which no reply has
been given by the MB, there is no claimto any frequency
owned and controlled by the Governnent. What is claimed is
a permssion-to uplink the signal created by the organiser
of the events to a foreign satellite

81. There is no doubt that since the airwaves/frequencies
are a public property and are also limted, they have to
be used in the best interest of the society and this can be
done <either by a central authority by establishing its own
broadcasting network or regulating the grant of licences to
ot her agencies, including the private agencies. VWhat is
further, the electronic nmedia is the nost powerful nedia
both because of its audio-visual inpact, and its w dest
reach covering the section of the society where the print
nedi a does not reach. The right to usethe airwaves and the
content of the programmes therefore, needs regulation for
bal ancing it and as well as to prevent nonopoly of infornma-
tion and views rel ayed, which is a potential danger flow ng
fromthe concentration of the right to broadcast/tel ecast in
the hands either of a central agency or of few private
af fluent broadcasters. That is why the need to have a
central agency representative of all sections of the society
free fromcontrol both of the Governnent and - the _domni nant
influential sections of the society. This is not  disputed.
But to contend that on that account the restrictions to be
i nposed on the right under Article 19 [1] (a) shouldbe in
addition to those permssible under Article 19 [2] ~and
dictated by the use of public resources in the best
interests of the society at large, is to msconceive both
the content of the freedom of speech and expression and the
probl ems posed by the el ement of public property in, and the
al | eged scarcity of, the frequencies as well as by the w der
reach of the nedia. |If the right to freedom of speech and
expression includes the right to dissenminate information to
as wide a section of the population as is possible, the
access which enables the right to be so exercised is also an
integral part of the said right. The wi der range  of
circulation of information or its greater inpact cannot
restrict the content of the right nor can it justify its

deni al . The virtues of the electronic nedia cannot becone
its enemnes. It may warrant a greater regulation over
licensing and control and vigilance on the content of the
programe telecast. However, this control can only be

exercised wthin the framework of Article 19 [2] and the
dictates of public interests. To plead for other grounds is
to plead for unconstitutional neasures. It is further
difficult to appreciate such contention on the
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part of the Governnment in this country when they have a
conpl ete control over the frequencies and the content of the
programme to be telecast. They control the sole agency of
tel ecasti ng. They are also arned with the provisions of
Article 19 [2] and the powers of pre-censorship under the
C nemat ograph Act and Rules. The only limtations on the
said right is, therefore, the limtation of resources and,
the need to use them for the benefit of all. Wen, however,
there are surplus or unlinted resources and the public
i nterests so demand or in any case do not prevent
tel ecasting, the wvalidity of the argunent based on
[imtation of resources disappears. It is true that to own
a frequency for the purposes of broadcasting is a costly
affair and even when there are surplus or unlimted
frequencies, only the affluent feww |l ow themand will be
in a position to use it to subserve their own interest by
mani pul ating news-and views. That al so poses a danger to
the freedom of speech and expression of the have-nots by
denying them the truthful information on all sides of an
issue which is so necessary to forma sound view on any
subject, ~That is why the doctrine of fairness which is
evol ved in the US ~in the context of the private
broadcasters licensedto share the limted frequencies wth
the central agency like the FCC to regulate the progranmm ng

But this phenomenon occurs even in the case of the print
nedia of all the countries. Hence the body like the Press
Council of India which is enmpowered to enforce, however
i mperfectly, the right to reply. The print 'nedia further
enjoys as in our country, freedom from pre-censorship unlike
the el ectroni c nedi a.

82.As -stated earlier, we are not concerned inthe present
case with the right of the private broadcasters, ‘but only
with the limted right for telecasting particular  cricket
mat ches for particular hours of the day and for a particul ar
peri od. It is not suggested that the said right is
obj ectionabl e on any of the grounds nmentioned in Article 19
[2] or is against the proper use of the public resources.
The only objection taken against the refusal to grant the
said right is that of the Iinmted resources. That objection
is conpletely misplaced in the present case since the claim
is not made on any of the frequenci es owned, controlled and
utilised by the D.D. The right clainmed is for uplinking the
signal generated by the BCCI/CAB to a satellite owned by
anot her agency. The objection, therefore, is devoid of ~-any
nerit and untenable in law. It also displays a deliberate
obdur at e approach.

83.The third contention advanced on behalf of the MB is
only an extended aspect of the fist contention. (It is based
on the same distorted interpretation of the right clained.
It proceeds on the footing that the BCCI/CAB is claining a
comercial right to exploit the sporting event when they
assert that they have a right to telecast the event through
an agency of their choice. It is even contended on ' behalf
of the MB that this ambunts to a device for a non-citizen
to assert rights under Article 19 [1] .(a) which are not
available to him

84.1t is unnecessary to repeat what we have stated while
dealing with the first contention earlier, with regard to
the character of BCCl/CAB, the nature of and the purpose for
which the right to access to telecast is claimed by them

As pointed out, it is not possible to hold that what the
BCCI/CAB are in the present cast claimng is a conmercia

right to exploit the
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event unless one takes a perverse view of the matter. The
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extent of perversity is apparent fromthe contention raised
by themthat to engage a foreign agency for the purpose is
to make it a device for a noncitizen to assert his rights
under Article 19 [1] (a). It cannot be denied that the
right to freedom of speech and expression under Article 19
[1] (a) includes the right to dissemnate information by the
best possible nethod through an agency of one’s choice so
| ong as the engagenent of such agency is not in
contravention of Article 19 [2] of the Constitution and does
not anmount to inproper or unwarranted use of t he
frequenci es. Hence the choice of BCCl/ CAB of a foreign
agency to telecast the matches, cannot be objected to.
There is no suggestion in the present case that the
engagenment of the foreign agency by the BCCI/CAB is
violative of the provisions of Article 19 [2]. On the other
hand, the case of NUB, as pointed out earlier, is that the
BCCI/CAB want to engage the foreign agency to maximse its
revenue and hence they are not exercising their right wunder
Article 19 [1]} (a) but their comercial right under Article
19 [1] (g)- W have pointed out that that argunent is not
factual |y correct and what in fact the BCCI/CAB is asserting
is a right under Article 19 [1] (a). Wile asserting the
said right, it is incidentally going to earn sone revenue.
In the circunstances, it has the right to choose the best
nmethod to earn the maxi mumrevenue possible. In fact, it
can be accused of’ negligence and may be attributed
i mproper motives, if it fails to explore the nost profitable
avenue of telecasting the event, when in any case, in
achieving the object of pronoting and popularising the
sports, it has to endeavour to telecast the cricket matches.
The record shows that all —applications were nade and
purported to have been nade to the various agencies on
behal f of CAB for the necessary |licences -and perm ssions.
Al other Mnistries and Departments understood them as such
and granted the necessary perm ssions and |icences. Hence,
by granting such perm ssion, the Government was not in fact
granting permssion to the foreign agency to exercise its
right wunder Article 19 [1] (a). If, further, that was the
only objection in granting perm ssion, a positive approach
on the part of the NMcould have nade it clear “in the
perm ssion granted that it was being given to CAB.~ In fact,
when all other CGovernment Departnents had no difficulty in
construing the application to that effect and granting the
necessary sanctions/permssions at their end, it is
difficult to wunderstand the position taken by the MB in
that behalf. One wishes that such a contention was not ad-
vanced.

85. The fourth contention is that, as held by the US Suprene
Court, the freedom of speech has to be viewed also as a
right of the viewers which has a paranmount inportance, and
the said View has significance in a country |ike ours. To
safeguard the rights of the viewers in this country, it is
necessary to regulate and restrict the right to access to
tel ecasti ng. There cannot be any dispute wth this
proposition. W have in fact referred to this right of the
viewers in another context earlier. True denbcracy cannot
exist wunless all citizens have a right to participate in
the affairs of the polity of the country. The right to
participate in the affairs of the country is neaningless

unl ess the citizens are well inforned on all sides of the
i ssues, in respect of which they are called upon to express
their Vi ews. One- si ded i nformati on, di si nformati on,
m si nformati on and non-i nformati on al
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equal ly create an uninforned citizenry which makes denocracy




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 44 of 109

a farce when nedium of information is nonopolised either by
a partisan central authority or by private individuals or
oligarchic organisations. This is particularly so in a
country |like ours where about 65 per cent of the popul ation
is illiterate and hardly 1-1/2 per cent of the popul ation
has an access to the print media which is not subject to
precensor shi p. When, therefore, the electronic nedia is
controll ed by one central agency or few private agencies of
the rich, there is a need to have a central agency, as
stated earlier, representing all sections of the society.
Hence to have a representative central agency to ensure the
viewers’ right to be inforned adequately and truthfully is a
part of the right of the viewers under Article 19 [1] (a).
We are, however, unable to appreciate this contention in the
present context since'the viewers' rights are not at al
affected by the BCCI/CAB, by claimng aright to telecast
the cricket matches, On the other hand, the facts on record
show that their rights would very nuch be tranpled if the
cricket matches are not tel ecast through the D.D., which has
the nonopoly of the national telecasting network. Although
there is no statistical data available [and this is not a
deficiency felt only in this arena], it cannot be denied
that a vast section of the people in this country is
interested in view ng the cricket nmatches. The game of
cricket is by far the nost popular In all parts of the
country. This is evident fromthe over-flowing stadia at
the venues wherever the matches are played and they are
pl ayed all over the country. It will not be an exaggeration
to say that at |east one in three persons, if not nore, is
interested in viewing the cricket rmatches. Al nmost  al
tel evision sets are switched on to view the matches. Those
who do not have a T.V. set of their own, crowd around T.V.
sets of others when the matches are on. This is not to
nmention the nunber of transistors-and radi os which 'are on
during the match-hours. |In the face of these revealing
facts, it is difficult to understand why the  present
contention wth regard to the viewers’ right is raised in
this case when the grant of access to BCCI/CAB to  tel ecast
cricket matches was in the interest of the viewers and woul d
have al so contributed to pronote their rights-as well.

86. The |ast argunent on behalf of the MB is that since .in
the present case, the DD has not refused to telecast the
event, its nmonopoly to tel ecast cannot be challenged and in
fact no such contention was raised by the BCCl/CAB.- W are
afraid that this wll not be a proper ~reading of the
contentions raised by BCCI/CAB in their  pleadings both
before the High Court and this Court. Undisputed facts on
record show that the DD claimed exclusive right. to create
host broadcasting signal and to telecast it on the terns and

conditions stipulated by it or not at all. MB even refused
to grant uplinking facilities when the terrestrial signa
was being created by the CAB with their own apparatus, i.e.

the apparatus of the agency whi ch they had engaged and  when
the use of any of the frequencies owned, controlled or
conmanded by DD or the Governnent, was not involved. Since
BCCl/CAB were the organisers of the events, they had every
right to create terrestrial signals of their event and to
sell it to whonmsoever they thought best so long as such
creation of the signal and the sale thereof was not
violative of any |law nmade under Article 19 [2] and was not
an abuse of the frequencies which are a public property.
Nei t her DD nor any ot her agency could im
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pose their ternms for creating signal or for telecasting them
unless it was sought through their frequencies. Wen the DD
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refused to telecast cricket matches except on their terns,
the BCCI/CAB turned to another agency, in the present case a
foreign agency, for creating the terrestrial signal and
telecasting it through the frequencies belonging to that
agency. VWhen the DD refused to tel ecast the matches, the
rights of the viewers to view the matches were in jeopardy.
Only the viewers in this country who could receive foreign
frequencies on their TV sets, could have viewed the said
mat ches. Hence it is not correct to say that the DD had not
refused to telecast the events. To insist on telecasting
events only on one’s unreasonable terns and conditions and
not otherw se when one has the monopoly of telecasting, is
not hi ng but refusal to telecast the same. The DD could not
do it except for reasons of non-availability of frequencies
or for grounds available under Article 19(2) of t he
Constitution or for considerations of public interest in-
volved in the use of the frequencies as public property.
The fact  that the DD was prepared to telecast the events
only on its terns shows that the frequency was avail able.
Hence, scarcity of frequencies or public interests cannot be
pressed as grounds for refusing to telecast or denying
access to BCO/CAB to telecasting. Nor can the DD plead
encroachment on the right of viewers as a ground since the
tel ecasting of events on-the terns of the DD cannot al one be
said to safeguard the right of viewers in such a case and in
fact it was not so.
87.Coming to the facts of the present case, which have given
rise to the present proceedings, the version of MB is as
foll ows:
On March 15, 1993, the CAB wote a letter to the Director
General of Doordarshan that a Six-Nation Internationa
Cricket Tournanment will be held in Novenber, 1993 as a part
of its Dianond Jubilee Cel ebrations and asked DD to send a
detailed offer for any of the two alternatives, nanely, (i)
that DD would create 'Host Broadcaster Signal’ and also
undertake |live telecast of all the matches in the tournanent
or (ii) any other party may create the 'Host Broadcaster
Signal’ and DD woul d only purchase the rights to telecast in
I ndi a. CAB in particul ar enphasised that in either case,
the foreign T.V. rights would be with CAB. ~The CAB also
asked DD to indicate the royalty anpbunt that would be paid
by the DD. On March 18, 1993 the Controller of Programes
(Sports), DD, replied to the letter stating anpbngst  other
things that during the neeting and during the telephonic
conversation, CAB s President Dalnia had agreed to send them
inwiting the amount that he expected as rights fee payable
to CAB exclusively for India, without the Star TV getting
it. On March 19, 1993, CAB infornmed DD that they would be
agreeable to DD creating the Host Broadcaster Signal and
al so granting DD exclusive right for India without the Star
TV getting it and the CAB would charge DD US $800,000 (US
Dol lars eight lakh] only] for the same. The CAB, however,
made it clear that they would reserve the right to sell/li-
cense the right world-w de, excluding India and Star TV.
The CAB al so stated that DD woul d be under an obligation to
provide a picture and comrentary subject to paynent of DD's
technical fees. On March 31, 1993, DD sent its bid as ’Host
Broadcaster’ for a sumof Rs. 1 crore stating inter alia,
that CAB should grant signals to it exclusively for India
with-
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out the Star TV getting it. The DD also stated that they
would be in a position to create the ’'Host Broadcaster
Signal’ and offer a live telecast of all the matches in the
t our nanment . Thereafter, on May 4, 1993, the DD by a fax
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nessage remnded the President of CAB about its offer of
March 31, 1993. To that CAB replied on May 12, 1993 that as
the Committee of CAB had decided to sell/allot worldwide TV
rights to one party only, they would |ike to know whet her DD
would be interested in the deal and, if so, to send their
offer for worldwide TV rights latest by May 17, 1993, on the
foll owi ng basis, nanely, outright purchase of TV rights and
sharing of rights fee. On May 14, 1993 DD by its fax
addressed to CAB stated that it was conmitted to its earlier
bid of Rs. 1 crore, nanmely, exclusive TV right in India
al one. The DD al so stated that as there was a specul ation
that Pakistan may not participate in the tournament, which
may affect viewership and consequent conmercial accruals, DD
woul d have to rethink on the said bid also, in such an even-
tuality and requested CAB to reply to the said letter at the
earliest.

88. On June 14, 1993, according to the NUB, wthout
obtaining the required clearances fromthe Governnent for
telecasting, the CAB entered into an agreenent wth the
World Production Establishment (WPE) representing t he
i nterests of TW [Trans World International], for
telecasting all the matches. ~ The said agreement provided
for the grant of sole and exclusive right to sell/licence or
ot herwi se exploit throughout the world " Exhibition R ghts’
in the tournanent. CAB shall only retain.radio rights for
the territory of India. The CAB under the agreenment was to
receive not |less than US $550, 000 as guaranteed sum |f any
incone from the rights fee is received in excess of the

guaranteed sum it was to be retained wholly by WPE until it
was eventually split.into 70:30 per cent as per the agree-
nment . If the rights fee/incone received was less than

guaranteed sum WPE was to pay the difference to CAB. The
WPE was to pay, where possible, television license fee in
advance of the start of the tournanent.

89. On June 18, 1993, DD sent a fax to CAB stating therein
that fromthe press reports, it hadlearnt that CAB had en-
tered into an agreenent with TW for the TV coverage of the
tournament, and the DD had decided not to telecast the
mat ches of the tournanent by paying TW, and that DD was not
prepared to enter into any negotiations with-TW to obtain
the television rights for the event. ~On June 30, 1993, DD
also inforned simlarly to International Mnagenment Goup

Hong Kong.

90. On Septenber 2, 1993, the Departnent of Youth Affairs
and Sports, Mnistry of Hunman Resources Devel opnent,
addressed a letter to the CAB informng it that the
CGovernment had no objection to the proposed visit of the
Cricket Teans of Pakistan, South Africa, Sri  Lanka, .~ \West
Indies and Zinmbabwe, to India for participation in the

t our nament . The Departnent further stated that no  foreign
national shall visit any restricted/ protected/prohibited
area of India w thout permission fromthe Mnistry of Hone
Affairs. It was also clarified that the sanction of foreign

exchange was subject to the condition that CAB woul d utilize
only the mnimmforeign exchange required for the purpose
and shall deposit foreign exchange obtai ned by
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it by way of fee, sponsorship, advertisements, broadcasting
rights, etc. through normal banki ng channels under intina-
tion to the Reserve Bank of India. On Septenmber 17, 1993 on
the application of CAB nade on Septenber 7, 1993, VSNL ad-
vised CAB to approach the respective Mnistries and the
Tel ecom Conmmission for approval (a) regarding inport of
earth station and transnission equipnment and (b) for
frequency cl earance from Tel ecom Commi ssion. The satellite
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to be used for the transm ssion coverage, was also required
to be specified. It was further stated that CAB should
approach VSNL for uplinking signal to |NTELSAT at Wash-
i ngt on. The TW was advised to apply VSNL for necessary
coordi nation channels and DD phone facility covering each
| ocati on. On Cctober 9, 1993, TW wote to VSNL seeking
frequency clearance fromthe Mnistry of Comrunications.
The TW informed VSNL that they wll be covering the
tournanent and that they were fornmally applying for its per-
mssion to uplink their signal as per the list attached to
the letter. They also sought frequency clearance for the
wal ki e-talkie .On October 13, 1993, the Mnistry of Hone
Affairs informed the CAB that the Mnistry had 'no
objection” to the filmng of the cricket matches at any of
the places nentioned in the CAB's letter and that the ’'no
objection’ pertains to the filmng of the matches on the
cricket grounds only. The Mnistry also gave its 'no objec-
tion” to the use of wal kie-talkie sets in the play grounds
during the matches subject to the perm ssion to be obtained
from WPC.

91. On Cctober 18, 1993, the CAB addressed a letter to DD for
telecasting rights for telecasting matches nentioning its
earlier offer of rights for telecasting and pointed out that
the offer of Rs.10 mllion made by DD vide its fax nessage
dated March 31, 1993 and on the condition the CAB shoul d not
grant any right to Star TV was unecononical, and consi dering
the enornpus organi zational cost, they were-looking for a
m nimum offer of Rs.20 million. The CAB also  pointed out
that the offers received by themfrom abroad including from
TW, were nuch higher than Rs.20 mllion and that the
paynment under the offers would be nmade in foreign exchange.
The CAB al so stated that they were given to understand that
DD was not interested in increasing their offer and hence
they entered into a contract with - TW for telecasting the
mat ches. However, they were still keen that DD should come
forward to telecast the matches since otherwise people in
I ndia woul d be deprived of viewing the sane. Hence they had
nade TW agree to co-production with DD and they al'so prayed
the DD for such co-production. The CAB's letter further
stated that during a joint nmeeting the details were worked
out including the supply of equipnent list by the respective
parties, and it was decided in principle to go for a joint
production. The CAB stated that it was al so agreed that DD
woul d not cl ai mexclusive right and CAB would be at~ I|iberty
to sell the rights to Star TV. Thereafter CAB learnt- from
newspaper reports that DD had decided not to telecast the

mat ches. Hence they had witten a letter to DD dated
Septenmber 15, 1993 to confirmthe authenticity of such news,
but they had not received any reply fromDD. It was pointed

that in the neanwhile they had been repeatedly approached by
Star TV, Sky TV and other network to tel ecast matches to the
I ndi an audi ence and sone of themon an exclusive  basis.

But they
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had not taken a decision on their offers, since they did not
want to deprive DD's viewers. It was further recorded that

the CAB had al so |l earnt recently that DD woul d be interested
in acquiring the rights of telecast provided it was allowed
to produce the matches directly, and the matches produced by
TW were made available to it live, without paynent of any
technical fees. After recording this, the CAB made fresh
set of proposals, the gist of which was as foll ows:

1. TW and Doordarshan woul d cover 9 (nine)

mat ches each in the tournanment independently,

whi ch are as foll ows:
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Trans Wrld I nternationa

Novenber
08 South. Africa v. Z nbabwe (Bangal ore)
11 India v. S. Africa (Del hi Chandi garh)

13 Wlndies v. S. Africa (Bonbay, Brabourne)
16 Paki stan v. S.Africa (Cuttack)

19 S.Africa v.Sri Lanka (Guwahati)
21 I ndia v. Pakistan (Chandi garh)
23 First Sem Final (Calcutta)
- Second Sem Final (Calcutta)
- Fi nal (Calcutta)

Door dar shan

Novenber

07 India v. Sri Lanka (Kanpur)

09 W lndies v. Sri Lanka (Bonbay, Vankhede)
15 Sri Lanka v. Zi nbabwe (Patna)

16 India v. W Indies (Ahmedabad)

18 I ndia v. Zinbabwe (I ndore)

21 W I nidies v.Z nbabwe (Hyderabad)

2. TW will do the coverage of thesematches
with their own equi prent , crew and
conment at or s. Sinmlarly, Doordarshan will

also have their own crew, equipnent and
comment at ors for the matches produced by them
3. Doordarshan will be at liberty to use
their own commentators for matches produced by
TW for telecast in India. Simlarly, TW nay
also use their own comentators if t hey
tel evised matches produced by Doordarshan in
ot her networKks.

4, TW - w Il all ow Doordarshan-to  pick up
the Signal and telecast live wthin India,
free of charges. Sinmilarly, Doordarshan will
al | ow T™W to have t he Si gnal for
l'ive/recorded/ highlights tel ecast abroad, free
of charges.

5. Door darshan wi Il not pay access /'fees to
CAB, but shall allow 4 minutes advertising
time per hour (i.e. 28 mnutes in~ 7 hours).
The CAB will be at liberty to sell such tinme
slot to the advertisers and the proceeds so

received will belong to CAB

6. Contract will be entered upon by the CAB

and Doordarshan directly for t he above

arrangenents. TW will give a witten

undergoing for the coverage breakup as
mentioned in point 1.

7. Score Card and G aphics shal | be

arranged by CAB and the expenses for /such
production or incone derived from sponsorship
shall be on the account of CAB. Both - TW and
Doordarshan wll use such Score Cards and
Graphi cs as arranged by CAB
92. The CAB requested the DDto comunicate their final
decision in the matter before October 21, 1993.
93. On Cctober 26, 1993 VSNL sent a communication to
| NTESLSAT at Washi nton seeking information of uplinking
timngs for TV transm ssion asked for by CAB/ TW. On Cctober
27, 1993 the Tel e-
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conmuni cati ons Departnent sent a letter to the Central Board
of Excise and Custons on the question of tenporarily im
porting el ectronic production equipnent required for
transm ssion of one-day matches of the tournament and
conveying ' no objection” of the Mnistry of Comrunications
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to the proposal, subject to the organizers coordinating with
WC (DoT) for frequency clearance, from the "Standing
Advi sory Conmittee on Frequency Allocation (SACFA)", for TV
up-linking fromdifferent places and coordinating with VSNL
Bonbay for booking TV transponders.
94. On Cctober 27, 1993, DD informed CAB with reference to
its renewed offer of Cctober 18, 1993 that the terms and
conditions of the offer were not acceptable to it and that
they have already intimated to themthat DD will not take
signal fromTW - a foreign Oganisation. They also nade it
clear that they had not agreed to any joint production wth
TW. On Cctober 29, 1993, CAB replied to DD that they were
surprised at the outright rejection of the vari ous
alternative proposals they had subnmitted. They had pointed
out that the only reason given for rejection was that DD
will not take signals fromTW, which was a foreign organi-
zati on. Since they had al so suggested production of [live
mat ches by DD the question of taking signal fromTW did not
arise.  CAB further stated that purely in deference to DD s
sensitivity about taking signal fromTW, CAB would be quite
happy to allow DD to produce its own picture of matches and
DD may like to buy rights andlicenses fromCAB at 'a price
which wll be rmutuall'y agreed upon, and that these rights
woul d be on nonexclusive basis on Indian territory. On
Cct ober 30, 1993, 'DD sent a nessage to CAB stating that DD
will not pay access fee to CABto telecast the matches.
However, for DD to telecast the matches 1ive, CAB has to pay
technical charges/ production fee at Rs.5 |akh per rmatch.
In that case DD w Il have exclusive rights for —the signa
generated and the parties interested to take the signal wll
have to negotiate directly with the DD. On Cctober 31, 1993
DD sent a fax nessage to CAB to the sane effect.
95. On Novenber 1, 1993 VSNL deputedits engi neers/staff to
be at the venues where the matches were being played to
coordinate with TW for TV coverage. ~ On Novenber 2, 11993,
TW paid US $29, 640 and [Pounds] 121,400 to VSNL as fees for
| NTELSAT char ges. On the sane day, the Finance '‘Mnistry
permtted the equipnent of TW to be inported on certain
conditions by waiving the custonms and additional duties of
custons. On Novenber 4, 1993, CAB addressed a letter to DD
referring to DD's fax message of October 31, 1993 asking for
certain clarification on the offer nmade by DD. In this
letter, CAB stated that since, DD had asked for fees for
producti on and tel ecast of matches, it was presuned that al
revenue generated fromthe nmatches or entire timeslot for
advertisenments, would belong to CAB and that they shall have
the right to charge access fees including other charges from
parties abroad, and DD would telecast those matches. for
which CAB will pay the charges. The choice of the natches
to be telecast by DD would be determ ned by CAB. O No-
venmber 5, 1993, the DD rejected the ternmns.
96. On Novenber 8, 1993, CAB filed
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a wit petitionin the Calcutta H gh Court praying, anong
others, that the respondents should be directed to provide
tel ecast and broadcast of all the matches and al so provide

al | arrangenents and facilities for tel ecasting and
broadcasting of the matches by the agency appointed by the
CAB, VI ., TW. Interimreliefs were also sought in the

said petition. On the sane day, the High Court directed the
| earned advocate of the Union of India to obtain instruc-
tions in the matter and in the nmeanwhil e. passed the interim
orders neking it clear that they would not prevent DD from
tel ecasting any match wthout affecting the exi sting
arrangenents between CAB and TW. The wit petition was
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posted for further hearing on Novenber 9, 1993 on which day,
the |l earned Single Judge confirmed the interimorders passed
on Novenber 8, 1993 and respondents were restrained from
interfering with the frequency lines given to respondents
NO 10 [TW]. On 10th Novenber, 1993, VSNL advi sed | NTELSAT
at Washi ngt on seeking cancellation of its request for book-
ing. On Novenber 11, 1993, the | earned Judge partly all owed
the wit by directing All India Radio to broadcast matches.
On Novenber 12, 1993 in the appeal filed by the Union of
India against the aforesaid orders of the Division Bench
the H gh Court passed interimorder to the follow ng effect:
(a)that CAB would pay DD a sumof Rs.5 | akh per match and
the revenue collected by DD on account of sponsorship wll
be kept in separate account.

(b)that DD woul d be the host broadcaster.

(c)that Mnistry of Tel econmunication would consider the
guestion of issuing a

license to TW under the Tel egraphs Act and decide the same
wi thin three days.

97. On Novenber 12, 1993, the FilmFacilities Oficer of the
M B infornmed the Custons Departnent at New Del hi, Bonbay and
Calcutta airports, that as TW had not obtained required
cl earances from the  Government for the coverage of the
tournanment, they should not be permtted to renove exposed
film outside India till it was cleared by the Governnent.
On the sanme day, /DD asked the CAB providing various
facilities at each match venue as this was pre-requisite for
creating host broadcaster signal inIndia. CAB sent a reply
on the sane day and called uponthe DD to tel ecast nmatches
within India pursuant to the Hgh Court’s order. On the
sanme day again the Collector of Custons, Bonbay called upon
CAB to pay custons duty on the equi pnent as~ there was a
breach in the terms of the, exenption order

98. On the same day, i.e., Novenber 1993, again the
Conmittee of Secretaries decided that the telecast of al
sporting events would be within the exclusive purview of the
DD/ M B. It was also decided that for the purposes of
obtaining necessary clearances for telecasting ‘different
types of events for the country, a Single Wndow service
woul d be followed where the concerned  Adninistrative M n-
istry would be the ’'Nodal’ Mnistry to whi ch’ the
application will be submtted and it would thereafter be the
function of the "Nodal’ Mnistry to obtain permissions from
the concerned M ni stry/ Agenci es.

99. On 14th November, 1993, the H gh Court in clarification
of its order of No-
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venber 12, 1993 directed, anong others, as follows:

[a] In case the signal is required to be generated by TW
separately, such necessary perni ssion should be given by DD
and/ or other conpetent authorities.

[b] The differences with regard to the placenent of caneras
etc., if any, between cricket authority and DD should be
mutual |y worked out, and if this cannot be done, the dispute
should be decided by the Head of the Police in the place
where the match was bei ng pl ayed.

[c] The equipnent of TW which had been seized by the
Custonms Authority should be rel eased upon undertaking that
the sane woul d not be used for any. other purpose and

[d] The VSNL should take proper steps for uplinking, and
shoul d not take any steps to defeat the orders of the Court.
The TW should conply with all financial commtnents to
VSNL.

100. On Novenber 15, 1993, the CAB and another filed the
present Wit Petition No. 836 of 1993. On November 15
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1993, this Court passed an order directing the Secretary
M nistry of Comrunications to hold neeting on the sane day
by 4.30 P.M and conmunicate his decision by 7.30 P.M The
Custonms Authorities were directed to rel ease the equi pnents.
On the sanme day at night another order was passed partly
staying the orders of the Chairman, Tel econmunications and
Secretary, Dot. TW was permtted to generate its own
signals and Custons Authorities were directed to release the
goods forthwith.

101. , The DD filed Contempt Petition in

the H gh Court on the sane day agai nst CAB and anot her, for
nonconpliance wth the orders of the H gh Court. The DD
also filed the present Special Leave Petitions in this Court
on the sane day.

102. What energes fromthe above correspondence is as
fol | ows. The CAB as early as on 15th March, 1993, had
offered to the DD two alternatives, viz., either the DD
woul d create host broadcaster signal and undertake |I|ive

telecast 'of all the matches in the tournanent or any other
party nmay create the host broadcaster signal and DD would
purchase fromthe said party therights to tel ecast the said
signal in India. The CAB nade it clear that in either case,
the foreign TV rights would remain with it. The CAB also
asked the DD to indicate the royalty that it will be willing
to pay in either case.  To that, on 18th March, 1993, the DD
rejoined by asking in turn the anount of royalty that the
CAB expected if the rights were givento it exclusively for
India wthout the. Star TV gettingit. On 19th March
1993, the CAB inforned the DD that they would charge US $8
lakhs for giving the DD the right to create the host
br oadcast er signa

and also for granting it exclusive right for1ndia  wthout
the Star TV getting it It was however, enphasised that the
CAB would reserve the right to sell/license the right of
broadcasti ng worl dwi de excluding India and the Star TV. The
CAB al so stated that the DD woul d be under an obligation to
provide a picture and comrentary subject to paynent of DD s
technical fees. On 31st March, 1993, the DD sent its bid as
host broadcaster for a sumof Rs.1 crore [i.e..” about US
$3.33 lakhs at the then exchange rate]. Cbviously, this was
| ess than 50 per cent of the royalty which was demanded by
the CAB. The
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CAB was, therefore, justified in |ooking f or other
alternatives and that is what they did before the DD by a
fax nessage of 4th May, 1993 reninded the CAB about DD s
offer of Rs. 1 crore [i.e., US $3.33 |akhs]. To that
nmessage, the CAB replied on 12th May, 1993 ‘that it  had
decided to sell/allot worldwide TV rights to only one  party
and, therefore, they would |like to know whet her the DD woul d
be interested in the said deal and if so, to send their
offer for worldwide TV rights, latest by 17th May, 1993. To
this, on 14th May, 1993, the DD by Fax, replied that it was
interested only in exclusive TV rights for India alone
without the Star TV getting it and that it stood by its
earlier offer of Rs. 1 crore [i.e., US $3.33 |akhs]. The
DD went further and stated that as there was a specul ation
t hat - Paki stan mi ght not participate in the tournament which
eventuality was likely to affect viewership and comrercia
accruals, it will have to rethink on that bid also neaning
thereby that even the offer of Rs. 1 crore may be reduced.
103. According to the MB, the CAB, thereafter, entered
into an agreement with Wrld Production Est abl i shment
representing the interests of TW for telecasting all the
mat ches wi t hout obtaining clearance fromthe Governnment for
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telecasting, and granted TW sole and exclusive right to
sell or otherwise exploit all exhibition rights of the
t our nanment . Under the agreenent with TW, the CAB was to

receive US $ 5.50 | akhs as guaranteed sumand in addition

if any rights fee income was received in excess of the
guaranteed sum it was to be. split in the ratio of 70:30
between the parties, i.e. 70 per cent to the CAB and 30 per
cent to TW. Learning of this, the DD informed the CAB that
it had decided not to telecast the nmatches of the

tournanent by paying TW TV rights fee and that it was not
prepared to enter into any negotiations with TW for the
pur pose.

104. Again on 18th  Cctober, 1993, CAB addressed a
letter to DD for telecasting the nmatches nentioning its
earlier offer of rights for telecasting and pointed out that
the offer of Rs. 1 crore made by DI) on the condition that
the CAB should not grant any right ’'to Star TV was
uneconomni cal . CAB also pointed out that considering the
enor nobus ~organi sational costs involved, they were |oo0king
for a mninmumoffer of Rs.20 million.In this connection

they pointed out that the offers received by them from
abroad-including from TW were nuch higher than Rs.20
mllion and under those offers, the paynment was also to be
received in foreign exchange. The CAB further stated in
that letter that they were given to understand that DD was
not interested in increasing their offer ‘and hence they
entered into a contract with TW - for telecasting the
mat ches. Yet, they were keen that DD should tel ecast the
mat ches since otherw se people in India wuld be deprived of
viewing the same. They had, therefore, made the TW agree
for co-production with DD. They, therefore, requested the
DD to agree to such co-production. The CAB also stated in
the said letter that in fact in a joint nmeeting, details of
such arrangenent were worked out including the supply of
equi prent |ist by the respective parties and it was decided
in principle to go in for joint production. In the neeting,
it was further agreed that DD would not claim exclusive
rights and the CAB would be at liberty to sell the'rights to
Star TV. However, since subsequently they had learnt from
newspaper reports that DD had decided not to telecast the
mat ches, by their
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letter of 15th Septenber, 1993 they had asked DD to confirm
the authenticity of the news itens. The DD, however, had
not responded to the said letter. In the ~neanwhile,  nany
ot her net wor ks had repeatedly appr oached them for
tel ecasting matches to the Indian audi ence and some of them
on exclusive basis. But they had still kept (the matter
pending since they did not want to deprive the viewers of
the DD of the matches. They further added that they had
also learnt that DD would be interested in acquiring rights
of telecast provided it was all owed to produce sone matches
directly and the matches produced by TW are nmade avail able
to it live without paynment of any technical fee. The CAB

therefore, in the circunstances, suggested a fresh set  of
proposals for DD s consideration and requested response be-
fore 21st Cctober, 1993. On 27th Cctober, 1993, DD
responded to the said letter in the negative and stated that
the of fer made was not acceptable to it and they had al ready
conmuni cated to that effect earlier, stating that they wll

not take any signal fromTW. DD further denied that they
had agreed to any joint production with TW. The CAB by its
letter of 29th Cctober, 1993 pointed out, in response to
this letter, that since they had al so suggested production
of live matches by DD, question of taking signals from TW
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did not arise, and in deference to DDs sensitivity about
taking signals fromTW, CAB would be quite happy to allow
DD to produce its own picture of matches and DD nay buy

rights and licences from it at a price which wll be
mut ual |y agreed upon

105. Thus, the controversy between the parties was with
regard to the ternms for the tel ecasting of the natches. It

must be noted in this connection that the DD had

never stated to the CAB that it had no frequency to spare
for telecasting the matches. On the other hand, if the CAB
had accepted the terns of the DD, DD was ready to telecast
the matches. Therefore, the argunent based on resource
crunch as advanced on behalf of the M B/ DD, is neaningless
in the present case.

106. Al that we have to examine in the present case is
whet her the M B/ DD had stipulated unreasonable conditions
for telecasting the matches. |t is apparent fromthe above
correspondence between the parties that CAB wanted a m ni mum
of US. $8 lakhs, i.e., Rs.2.40 crores. However, DD
insisted that it would be the host broadcaster and will have
exclusive telecasting rights for Indira and for these rights.
it wll pay only Rs. 1 crore. i.e. US $3.33 lakhs. It had
also threatened to reduce the said offer of Rs. one crore
because Pakistan was not likely to participate in the
t our nament . When/it was pointed out by the CAB that this
of fer was uneconomical taking. into consideration t he
enornous costs involved and that they were looking for a
m ni mum of Rs. 2 crores and had received higher offers from
ot her parties under which the paynents will also be made in
forei gn exchange, DD stuck to its earlier offer and refused
toraise it. In the neanwhile, the CAB received an offer of
US $5.50 lakhs, i.e., Rs. 1.65 crores from TW as
guaranteed sum plus a share to the extent of 70 per cent in
the rights income fee. The CAB being the sole organi ser of
the event had every right to explore the maxi mum revenue
possi ble and there was nothing wong or inproper in their
negotiating with TW the terns and conditions of the deal
However, the only response of DD to these arrangenents which
wer e bei ng worked out between the CAB and
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TW was that it would not telecast the matches of the
tournanent by paying TW the fees for purchasing the rights
fromthat Organisation. Even then the CAB did not shut its
doors on DD, and by its letter of 18th COctober, 1993
informed the DD that it was keen that DD shoul d tel ecast the
mat ches so that people in India are not deprived of ~ view ng
the matches. They also informed the DD that it~ was wth
this purpose that they had made TW agree for co-production
with the DD and had nmade a fresh set of proposals. However,
these proposals were on materially different termns. To
this, the DD replied by its letters of 27th October, 1993
that the terms and conditions of the offer were not ac-
ceptable to it. The CAB by its letter of 29th October, 1993
again offered the DDthat if their only objection was to
taking signals from TW, since they had suggested production
of live matches by DD in their fresh proposals, there was no
guestion of taking signals from TW and they shoul d
reconsi der the proposals. To this, the only reply of the DD
was that they will not pay any Access Fee to CAB to tel ecast
the matches and if DD were to telecast the matches, the CAB
will have to pay Technical/Production Fee at the rate of
Rs.5 lakhs per match, and in that case the DD wll have
exclusive rights for the signal generated, and the parties
interested will have to take the signals fromthe DD after
negotiating directly with it. |In other words, the DD took
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the stand that not only it will not pay any charges to the
CAB for the rights of telecasting the natches, but it is CAB
which will have to pay the charges, and that the DD will be
the sol e producer of signals and others will have to buy the
signals fromit..

107. Thus the correspondence between

the parties shows that each of the parties was trying to
score over the other by taking advantage of its position

The blame for the collapse of the negotiations has to be
shared by both. The difference, if any, was only in the
degree of unreasonabl eness. |f anything, this episode once
again enphasises the need to rescue the electronic nmnedia
fromthe government nonopoly and bureaucratic control and to
have an i ndependent authority to manage and control it.

108. Coming now to the change in the, stand of the
ot her Departnents of the Government for granting facilities
to the agency engaged by the CAB, the facts make a revealing
readi ng. The actions of the various Departnents of the
Governnent, referred to earlier, show firstly, that the M n-
i stries of Hunan Resources Devel opnent, of Hone Affairs, of
Fi nance, —of Communi cations, and the VSNL had no objection
what soever to the arrangenents which the CAB had entered
into wwth TW, the foreign agency, for covering the cricket
matches. In fact they granted all the necessary perm ssions
and facilities to the CABITW in all respects subject to
certain conditions with which neither the CAB nor TW had
any quarrel. Secondly, these various Departments had
accepted TW as the agency of CAB for the purposes of the
sai d coverage and they had no objection to the TW covering
the matches on the ground that it was a foreign agency.
This was the situation till the wit petition was filed by
the CAB in the Calcutta Hi gh Court on 8th Novenber, 1993.
It is necessary to renmenber in this  connection that the
decision or the DDto intimte CAB-that it will not pay even
access fee to the CAB to tel ecast the tournament and that it
was for the CAB to pay the technical/pro-
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duction fee of Rs. 5 lakhs per match wth DD having
exclusive right for the signal generated, and others will
have to buy it after negotiating directly with the DD, was
taken on 30th/31st October, 1993. It is in that context
that further devel opnments which are rel evant for our purpose
and which took place during the pendency of the Court
proceedi ngs, have to be viewed. It is only on 12th
Novenber, 1993 that the Commttee of Secretaries canme out
with the concept of the ! nodal ministry. By itself, the
decision to form the nodal ninistry to coordinate the
activities of all the concerned mnistries and | departments
is unexceptional. But the time of taking the decision and
its background was not without its significance. However,
there is no adequate material on record to establish a nexus
between the M B/DD and the aforesaid actions of the | other
aut horities.

109. The nexus in question was sought to be established
by the CAB by pointing out to the letter addressed by the
Deputy Secretary in MB with the approval of the Secretary,
of that Mnistry to Departnment of Youth Affairs and Sports
of the Mnistry of Human Resources Developnent. It in terns
refers to the nmeeting of the committee of Secretaries on
12th Novenber, 1993 and states that according to the so-
call ed "extant policy" of the Governnent, as endorsed by the
Conmittee of Secretaries, the telecasting of sporting events
is within the exclusive purview of DD)MB. Accordingly, the
NI B opposes the grant of any permission to Ms. WE or its
agency TW or any Indian conpany to cover the matches for
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general reception in India through uplinking facility except
in collaboration with DD with only the latter being the sole
agency entrusted with the task of generating TV signal from
t he venue

of the matches. It further states that the M B opposes [i]

import of any satellite earth station for the coverage of
the series, [ii] the grant of any ad-hoc exenption for the
i mport of equiprment by WIE or TW without their first
produci ng the approval of the conpetent authority pernmitting
its use within India, in terms of the provisions of |ndian
Tel egraph Act, 1885 and the Wrel ess Tel egraph Act, 1933 in
the absence of which possession of such equipnment wthin
India constitutes an offence, [iii] Ms. WE or TW being
permtted to undertake shooting of the cricket nmatches at
different places and grant of visa or RAP to its personne

for visiting India, and [iv] the grant of any permi ssion to
any aircraft I|eased by Ms. MPE/TW for landing at any
international or national airport.

110. It was urged that the question of the absence of
perm ssion/licence of the requisite authorities wunder the
Indian Telegraph Act and the Wreless Telegraph Act was
never raised or made a ground for denial of the right to the
BCCl/CAB to telecast the matches or to uplink the signa

through TW till after CAB had approached the Calcutta High
Court on 8th Novenber, 1993. It was contended that the MB
woke up suddenly to the relevant provisions of the statute
after the Court proceedings. W are, however, not satisfied
that these events conclusively establish that the other
Departments acted at the behest of the DY M B.

111. The circunstances in which the H gh Court case to
pass its interimorder dated 12th Novenber, 1993 nay now be
noticed. The MB and DD s appeals are directed against the
said order ’'and wit petitionis filed by the CAB for
direction to respondent Nos. 1 to-9, which include,
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anmong ot hers, Union of India.

112. In the wit petition filed by the CAB before the
Hi gh Court on 8th Novenber, 1993, the |earned Single / Judge
on the sanme day passed an order ~of interim  injunction
conmandi ng t he respondents to provide al | adequat e
facilities and cooperation to the petitioner and/or their
appoi nted agency for free and uninterrupted telecasting  and
broadcasting of the cricket matches in question to be played
bet ween 10th and 20t h Novenber, 1993, and restrained the re-
spondents fromtanpering with, renoving, seizing or dealing
with any equi pment relating to transm ssion, telecasting or
broadcasting of the said matches, belonging to the CAB and

their appointed agency, in any manner what soever. On. the
next day, i.e., 9th Novenber, 1993 the said interim  order
was nade final. On the 11th Novenber, 1993, “on the

application of the CAB conplaining that the “equi pment
brought by their agency, viz., TW [respondent No. 1Oto the
petition] were seized by the Bonbay Customs authorities
under the direction issued by the Mnistry of Comuni cations
and the MB, another order was passed by the | earned Judge
directing all Governnent authorities including Cust ons
authorities to act in ternms of the interim orders passed
earlier on 8th/9th Novenber, 1993. Wile passing this order
in the presence of the | earned counsel for the respondents
who pl eaded i gnorance about the seizure of the equiprment by
the Custons authorities, the |earned Single Judge observed,
anmong ot her things, as foll ows:

“I't is submtted by the | earned Counsel on behalf of the
r espondent t hat since Doordarshan has been deni ed
telecasting of the tournament by the respondent No. 6,
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Akasl i ban has al so decided to stop broad-

casting and in support of his contention has produced a
letter dated 10th of Novenber, 1993 issued by the Station
Director, Calcutta, for Director General, Al India Radio to
Shri S. K Kundu, Central Government’s Advocate whereupon it
appears that it was admtted, that All India Radio had
pl anned to provide running comrentary of the matches of the
above tournanment organised by the Cricket Association of

Bengal, but as Doordarshan was denied the facility of
nom nati ng the Host Broadcaster’'s Signal and it consequently
deci ded not to cover those matches, Al India Radio al so had

decided to drop the coverage of those nmatches since the
principles on which Doordarshan based its decision, viz.,
the protection of inherent interest of the National Broad-
casters to generate the signal of sports, applied equally to
the Al India Radio.

| fail to understand the |ogic behind the said letter and
the stand taken by the All India Radio in the matter which

appears to nme wholly illogical and ridicul ous, Doordarshan
m ght have sone dispute with-the.... regarding the right to
be the Host Broadcasters Signal including financia

guestions, but the Al India Radio, which itself volunteered
to broadcast the matches thensel ves, and when, admittedly,
no financial transaction is involved between the All India
Radi o and the respondent No.6, denial of the Al India Radio
to broadcast the said matches only on the ground that since
Door dar shan

was denied by the' respondent No.6 to be 1 the Host
Br oadcaster’s Si gnal, the Al I ndi a Radi o st opped
broadcasting the matches following the same principle, ap-
pears to be absol utely whinsical and capricious.

X X X X X X

Such denial by the Al India Radio certainly is an act done
against the public interest and thus cannot be supported
and/
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or upheld to deprive the general people of India /of such
smal | satisfaction...

X X X X X X

Accordingly, | find the action of the All India Radio in
stoppi ng the broadcasting of aforesaid tournament is wholly
illegal, arbitrary and nmala fide...

This wit application accordingly succeeds and allowed to
the extent as stated above, and let a wit in the nature of
mandamus to the extent indicated above be issued.™”

113. The Union of India preferred an appeal agai nst the said
decision and in the appeal noved an application for staying
the operation of the orders passed by the Ilearned Single
Judge on 8th/9th Novenber, 1993. Dealing with the 'said
application, the Division Bench in its order dated

ot her things, as foll ows:

"M. RN Das, |earned Counsel appearing for and on ' behal f
of the Union of India and others including the Director
CGeneral of Doordarshan, appearing with M. B. Bhattacharya
and M. Prodosh Mllick subnmitted inter alia, that the
Doordarshan authority is very nmuch inclined and keen to
tel ecast the Hero Cup matches in which several parties from
abroad are participating including India. But it was
pointed out that the difficulties have been created by
Cricket Association of Bengal in entering into an agreenent
with Trans World International [UK] Inc. Wrld Production
the respondent No.10 of the wit petition wherein the
Cricket Association of Bengal has given exclusive rights to
telecast to that authority. It was submitted by M. Das
that wunder Section 4 of the Indian Tel egraph Act, 1885 the
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Central Gover nirent have the exclusive privilege of
est abl i shi ng, mai ntaining
and working telegraph and that it was further subnitted that
t he expr essi on tel egraph includes tel ecasts t hr ough
Doordarshan. it was further provided that proviso to Section
4 [1] of the said Act provides that the Central Governnent
may grant a licence on such conditions and in consideration
of such paynments as it thinks fit to any person to
establish, mintain or work a telegraph within any part of
I ndi a. Rel yi ng upon the provisions it was subnitted that
neither the CAB nor the TW respondent No. 10 of the wit
application have obtained any licence for the purpose of
tel ecasting the matches direct fromlndia."
114. The Court then referred to the correspondence between
the CAB and the DD between 31st March, 1993 and 31st Ccto-
ber, 1993 and the letters of no objection issued to the CAB
by the Mnistry of Communications and the VSNL and to the
acceptence by the VSNL' of the payments from TW as per the
demand’ of the VSNL itself for granting facilities of
uplinking the signal and recorded.its prinmafacie finding
that the DD was agreeable to telecast matches live for India
on a consideration of Rs.5 l'akhs per match which was ac-
cepted under protest and without prejudice by the CAB and
the only dispute was with regard to the revenue to be earned
through advertisenents during the period of the matches.
The Court said that it was not adjudicating on as to what
and in what nanner the revenue through adverti senents would
be created and distributed between the parties.. It left the
said points to be decided on nerits in the appeal pending
before it and proceeded to observe as foll ows:
"... but it present having regard to the
interest of mllions of Indian viewers who are
anxi ously expecting to see such live
178
tel ecast, we record as Doordarshan is inclined
to tel ecast the matches for the Indian viewers
on receipt of Rs.5 llakh per match and to enjoy
the exclusive right of signalling within the
country being host broadcaster, we direct the
CAB to pay i medi ately a sum of Rs.5 lakhs per
match for this purpose and the collection of
revenue on account of sponsorship or otherw se
in respect of 28 mnutes which is available
for comercial purpose be realised by the
Doordarshan on condition that such _amount
shal |l be kept in a separate account and shal
not deal with and di spose of the said anount
until further orders and we nake it clear
regarding the entitlenment and the  nmanner in
whi ch the said sumw ||l be treated woul d abi de
by the result of the appeal or the wit appli-
cation. Accordingly, it is nmade clear that
Door darshan shall on these conditions 'start
i mediately telecasting the Iive matches  of
the Hero Cup for the subsequent matches from

the next match in India. M. Das |d.

appearing on behalf of the appellant subnits
that they were in a position technically or
ot herw se to telecast imediately. Wth
regard to the right of TW to telecast the
mat ches outside India is concerned, we also
record that on tinme of hearing the counse
appearing on behal f of the appellant showed an
order in three lines that the aut hority
concerned has sumarily and w thout giving any

counsel
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reason and/or any hearing whatsoever directed
to VSNL not to allowthe TW to transnit or to
telecast fromlindia in respect of the Hero Cup
matches but it was submtted by the |[earned
Counsel appearing for the appellant that they
are very much keen to consider the matter in
proper perspective in accordance with | aws,
having regard to the national inpact on this
guestion. It appears that on the basis of the
representati on nade by VSNL, TW canme into the
pi cture and subsequently TW entered into an
agreement with the CAB. At this stage, we are
not called upon to decide the wvalidity or

ot herwi se

of such ~an agreenent entered into by the
parties. As a matter of fact, we are refer-
ring-this w thout prejudice to the rights and
cont entions of ‘the parties. It further

appears that the Government of India through
the  Departnent of Communication stated that
the said departnent had no objection wth
regard to the permission to the CAB for
temporarily i mporting el ectronic pr oduct
equi pments required for transmtting one day
mat ches of the Hero Cup as a part of D anpond
Jubi | ee Cel ebration to - be started from
Novenber 7 to 27, 1993, the Mnistry has no
obj ection to proposal "subject to t he
organi.sers Co-ordinating with WPC [DOT] for
frequency cl earance fromthe Standi ng Advisory
Conmittee on frequency allocation {SACFA} for
TV uplinking from different pl aces and
coordi nating with VSNL, Bombay for booking of
TV transponders etc. It appears that the said
no obj ection certificate has created a
legitimate expectation, particularly in view
of the fact that the noney demanded by VSNL in
this behalf was duly paid by TW and all ar-
rangement s have been nmade by TW for
performng the job. As we findthat no forma

perni ssi on is required under proviso to
Section 4 [1] of Indian Telegraph Act is there
in favour of the party, having regard to the
facts stated above and having regard to

National and International ~inpact on this
guestion and having regard to the fact that
any decision taken will have the tremendous

i mpact on the International sports, we direct
the appellant No.5 who is respondent No.6 in
the wit application. The Secretary, Mnistry
of Tel ecommuni cation, Sanchar Bhavan, New
Del hi, Government of India to consider the
facts and circunstances of the case clearly
suggesting that there had already  been an
inplied grant of permission, shall grant a
provisional permssion or |icence wi t hout
prejudice to the rights and contentions of the
parties in this appeal and the writ
application and subject to the condition that
the respondent No.6
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inthe wit application will be at liberty to
i mpose such reasonable terns and condi- tions

consistent with the provision to Section 4
[1] of the Indian Tel egraph Act, having regard
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to the peculiar facts and circunstances of the
case. If TW conply with such terns and
condi tions that may be i mposed wi t hout

prejudice to their rights and contentions in
the interest of sports and subject to the
deci si on in this appeal or the Wit
application shall be entitled to telecast for
International viewers outside India.... The
Secretary, M nistry of Tel ecommuni cati on

Sanchar Bhavan, New Del hi, Government of In-
dia, is directed to decide this question as
directed by us within three days from today
and all the parties will be entitled to be
heard, if necessary. W nust put in on record
our anxiety that the matter should be taken in
the spirit ~of sports not on the spirit of

prestige ~or personal interest and shoul d
approach™ the problem dispassionately rising
above all its narrow interest and persona
ego. .... In order to conply with this order

any order of detention of the equiprments of

TW shoul d not be given effect to."
115. The Court also made it clear that in order to conply
with its order, any order of detention of the equi pments of
TW should not be given effect to. Notwi t hstanding this
order or probably /in ignorance of it, the Collector of
Custons, Bombay wote to the CAB that it had given an
undertaking to fulfill all the conditions of  the ad hoc
order dated 2nd Novenber, 1993 under which exenption was
given to it for inporting the equipments. However, it had
not fulfilled the conditions laid down at[1] and [iii] of
para 2 of the said ad hoc exenption order and, therefore, it
should pay an anount of Rs.3,29,07,711/as custonms 'duty on
the equi prent inported by TW. They also threatened that if
no such duty was paid, the goods would be confiscated. In
view of the said show cause notice, the CAB npved the
Division Bench and on 14th Novenber, 1993. The |awer of
TW also wote a letter in the meanwhile on 13th ~Novenber,
1993 to the Custons authorities at Bonmbay stating therein
that as TW had sent a letter enclosing a copy of the order
of the Division Bench passed on 12th Novenber, 1993
directing themnot to give effect to the detention of the
equi pments and conplaining that in spite of it they had not
rel eased the goods and, therefore, they had commtted a con-
tempt of the Court. This grievance of CAB and~ TW al ong
with the conplaint of the DD for not permtting them to
place their caneras at the requisite places, were heard by
the Division Bench on 14th Novenber, 1993 when the match was
al ready being played in Bonbay. The Bench observed that the
Court was given to understand that none of the parties was
inclined to go higher up against its earlier order - and that
what was required was certain clarification of that order in
the changed circumnmstances. The |earned counsel for the CAB
stated that they were not going to oppose the DD placing
their canmeras but the dispute had arisen as to t he
signalling to be nade for the telecast. According to the
| earned counsel for the Union of the India, there could be
only one signalling fromthe field and DD should be treated
as host broadcaster and the TW should take signal from it.
Thi s was opposed by the | earned counsel for the CAB who con-
tended. that DD had been given exclusive right as host
broadcaster so far as the telecasting of nmatches in India
was concerned. The tel ecasting of matches abroad was to be
done by TW. The Division Bench held that the DD will have
the exclusive right of signalling for the purposes of tele-
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casting within the country, and they were to be treated as
host broadcasters so far as
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telecasting within India was concerned. As far as TW is
concerned, if it was authorised and permitted in terns of
their earlier order, it wuld be entitled to telecast

outside the country and to send their signal accordingly.
They al so stated that in case the signalling was required to
be mde by the TW separately the necessary pernission
should be given by the DD or other conpetent authorities.
They resolved the dispute with regard to the placenment of
caneras by directing that DD will have first priority and if
there was any dispute on that account it would be resolved
by the local head of the Police Adm nistration at the venue
concer ned. They alsodirected the Custons authorities,
Bonbay to release the equipnents inported for the purposes
of TW wth the condition that the said equipnents will be
used only for transm ssion of the matches and they shall not
deal with or dispose of the said equipnments or renmove it
out side the country wi thout the permssion of the Court. In
particular, they also directed the VSNL to take proper steps
for wuplinking and not~ to take any step to defeat the
pur pose.

116. Against the ‘saidorder of the Division Bench, the
present appeals are preferred by the Mnistry of Information
and Broadcasting and others whereas the wit petition is
filed by the CAB for restraining the respondents, (which
i nclude, among others, Union of India [No. 1], Secretary,
Mnistry of Information & Broadcasting [No.2], Director
General , Doordarshan [No.3], Secretary, Mnistry of Conmuni -
cations [No.5], Director, Departnent of Tel ecomunications
[No.6], and Videsh Sanchar NigamLimted [No.9], from pre-
venting, obstructing and interfering withor creating any
hurdles in the inplenentation of agreenent dated 14.6.1993
bet ween the petitioner-CAB and respondent No. 10, i.e., TW.
117. The matter was heard by this Court on 15th Novenber,
1993. It appears fromthe record that although the High
Court had directed the Secretary, Mnistry of Comunications
to decide the question of granting of |icence under Section
4 [1] of the Tel egraph Act within 3 days from12th Novenber,
1993 by its order of the sane day, the Secretary had fixed
the nmeeting for consideration of the application only on the
16th Novenber, 1993. ’'Mat itself was a breach of the High
Court’s order. This Court, therefore, directed the Secre-
tary to hear the matter at 4.30 p.m on 15th Novenber, 1993
and comunicate its decision to TW or its counsel or to the
CAB or its counsel imrediately thereafter but before 7.30
p.m on the same day. This Court also directed the Custons
authorities to release the equipnent forthwith which 'they
had not done in spite of the Hi gh Court’s order. The TW
and CAB were, however, restrained from using “the said

equi pment till the licence was issued by the Secretary,
Depart ment of Tel ecommruni cati on.

118. Pursuant to the direction given by this Court, the
Secretary by his order of 15th Novemnber , 1993 after

referring to the judgnment of the High Court and its inpli-
cation and after taking into consideration the argunents of
the respective parties, held as foll ows:

"In this connection, we have to take into account an
i mportant point brought to our notice by the Director
General Doordarshan. It is true that Section 4 of the
I ndi an Tel egraph Act of 1885 enabl es the governnent to give
i cences to agenci es other than Doordarshan or the
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government departments to telecast. In fact, such a
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perm ssion had been given in January 1993 when the cricket
mat ches wer e telecast by the samne TW. However,
subsequently, | amgiven to understand that the governnent

policy in the Mnistry of |1& has been that the uplinking
directly by private parties/foreign agencies fromlndia for
the purpose of broadcasting should not be pernitted.

It is true that in a cricket match we are not considering
security aspects. But, the point to be considered is
whet her uplinking. given in a particular case will have its
consequences on other such clains which may not be directly
linked to sports and which will have serious inplications.
Wthin the government, as per Allocation of Business Rules,
it is the Mnistry of 1& which has the responsibility for
fornmulation and inplenmentation of the policies relating to
br oadcasti ng/tel ecasti ng.

As was nmade clear earlier, in this case, we are considering
two aspects. One is the generation of signals and the
second IS their communication. The Depart ment of
Tel ecommuni cation comes in the picture so far as the
conmuni cati-on aspect is concerned.

Taking into -account the facts mentioned above, the only

reasonable conclusion 1 reach is that pernmission may be
given to TW for tel ecast overseas through the VSNL, while
Doordarshan will be telecasting within the country. The TW
will have to get the signals from Doordarshan for uplinking
through the VSNL by nmaking nmutual arrangenents. So far as
VSNL is concerned, there should be no difficulty in
transmtting the signals through Intel'sat as already agreed
upon.

In my view, the above decision takes into account the needs
of the mllions of viewers both within the country and
abr oad

who are keen to watch the gane and at the sanme tinme ensures
that there is no conflict with the broad governnent policy
in the Mnistry of & which is entrusted with the task of
br oadcast i ng. It also takes into account the  overal
aspects and the reasonabl e expectation created within the
TW by the series of clearances given by the ‘different
authorities of the Governnment of India".

119. This order which was passed around 730 p.-m was
chal | enged by the CAB, and being an urgent matter, was heard
by the Court Ilate at night on the sane day. The Court
stayed the order of the Secretary to the extent that it
inmposed a condition that the TW will have to get the
signals fromthe DD for uplinking through the VSNL by making
mutual arrangenents. The Court directed that the TW can
generate its own signal by focusing its cameras only on the
ground where the matches were being played, as directed by
the Mnistry of Honme Affairs and that they will  take /care
not to focus their caneras anywhere el se.

120. For telecasting the triangular series and ‘the West
Indies tour to India in 1994 season, the same disputes arose
between the parties. By their letter of 25th August, 1994,
the BCCl requested the Director, Sports, of the Mnistry  of
Human Resour ces Devel opnent, Departnent of Youth Affairs-and
Sports to grant permission to it or TW/SPNto telecast the
triangular series and matches to be played between |India and
West  Indies. By their letter of 30th August, 1994 witten
to the Secretary, Departnent of Sports, the MB opposed the
grant of uplinking facilities to any foreign agency. On
14th Septenber, 1994, Ishan Television India Ltd. [with a
tie-up with ESPN which had contract with
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BCCl, applied to the VSNL for wuplinking facilities for
telecasting of the said matches. The VSNL thereafter wote
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to the NMfor their "no objection" and the NUB opposed the
grant of "no objection" certificate and objected to VSNL
witing tothe MB directly for the purpose. The MV also
stated that their viewin the matter was very clear that
satellite wuplinking fromliIndian soil would be wthin the
excl usi ve conpetence of the M B/ DoT/DGCS-and that the
tel ecast of sporting events would be the exclusive privil ege
of DD. By their letter of 26th Septenber, 1994, the ’'nodal
Mnistry, i.e., Mnistry of Human Resources Devel opnent
[ Departnment of Youth Affairs and Sports addressed to al
the Mnistries and Departments including the MB called for
the remarks on the letter of the BCCl addressed to the noda
M nistry. The M B again wote to the Sports Departnent of
the nodal M nistry, opposing grant of Single Wndow service
to the BCCl. On 3rd October, 1994, the VSNL returned the
advance which it had received fromlshan TV for uplinking
facilities. On 7th COctober, 1994, this Court passed the
fol | owi ng order:
"Pending the final disposal of the matters by
this interimorder confined to telecast the
I'nternational Cricket Matches to be played in
India from Cctober 1994 to Decenber 1994, we
direct respondent Nos. 1 and 6 to 9 in Wit
Petition No. 836/ 93 to gr ant forthwith
necessary perm ssion/sanctions and uplinking
facilities for production, transmssion and
tel ecasting of the said natches.
We also direct respondent Nos.2, 3 and 4 in

Wit petition No.836/93 and al | ot her
CGovernment  Agencies not to obstruct/restrict
in any nanner what soever producti on

transm ssion and telecasting of the sai d
mat ches for the said period by

the petitioner-applicant only on the ground
where the Cricket WMatches woul d be played and
the signals are generated under the direct
supervi sion of the VSNL personnel

So far as the production, transmi ssion and
telecasting of these nmatches in India is
concerned, the Doordarshan shall have the
exclusive right in all_ respects for the
purpose, and the petitioner-applicant shal
not prevent Doordarshan from doing so, and in
particular shall afford all facilities for
Door darshan to do so

So far as the placenent of caneras are
concerned both petitioner-applicant as well as

Doordarshan shall have equal rights. Thi s
shall be -ensured by Shri Sunil Gavaskar in
consultation with such technical experts as he
nay deem necessary to consult. He is
request ed to do so. As far as the
remuneration for Shri Sunil Gavaskar and the
techni cal expert is concer ned, bot h
Door dar shan as well as the petitioner-

applicant will share the renuneration equally
which will be fixed by this Court.
As regards the revenue generated by the
advertisenment by Doordarshan is concerned,
Doordarshan will deposit the said anmount in a
separate account and preferably in a
nati onal i sed Bank. The Doordarshan will have
the exclusive right to advertisenent. Al the
| As are di sposed of accordingly".

121. Since certain disputes arose between the parties,
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on 18th Cctober, 1994, this Court had to pass the follow ng
order:
"The BCCl wll ensure that all Cricket
Associ ations and staging Centres shall extend
every facility to the personnel authorised by
the Doordarshan to enter into the Cricket

Ground for production, transm ssi on and
tel ecasting of the
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mat ches wi t hout any late or hindrance.

The BCClI will also ensure that all Cricket
Associ ations staging the matches wll nake

avai l able ‘every facility and render such
assi stance ~ as nmay be necessary and sought by
the Doordarshan for effective telecasting of
the matches at the respective grounds and
st adia.

The BCCl shall not permt the ESPN to enter
into “any contract either with AT.N. or any
ot her Agency for telecasting in any manner al
over India, whether ~through the Satellite
footprints or otherwi se, Cricket Mtches which
are bei ng t el ecast in I ndi a by t he
Doordarshan. |f the ESPN has entered into any
such/contract either with AT.N. or any other
Agency,” that contract should be cancelled
forthw th.

Since 'this Court is seized of  the present
matter, = no court should entertain any wit
petition, suit~ or application whi ch is
connected in any manner with the discharge of
obligation inposed on the respective parties
to the present proceedings. If any such wit
petition suit or application is al r eady
entertained, the Courts should not proceed

with the sane till further orders of this
Court.
The BCClI and the Doordarshan will ~ nutually

solve the problemof the Control- Room and
St or age Room facilities needed by the
Door darshan, preferably in one neeting La
Bonbay on 20th Cctober, 1994".
122. The law on the subject discussed earlier nakes it clear
that the fundanental right to freedom of speech and
expression includes the right to communi cate effectively and
to as large a population not only in this country but also
abroad, as is feasible. There are no geographical” barriers
on

conmuni cat i on. Hence every citizen has a right to use the
best neans available for the purpose. At present,
electronic nedia, viz., T.V. and radio, is the nost

effective means of communication. The restrictions | which
the electronic nmedia suffers in addition to those suffered
by the print media, are that [i] the airwaves are a public
property and they have to be used for die benefit of the
society at large, [ii] the frequencies are limted and [iii]

nedia is subject to pre-censorship. The other limitation
viz., the reasonable restrictions inposed by law made for
the purposes nentioned in Article 19 [2] is compbn to al
the nedia. In the present case, it was not and cannot be

the case of the NMthat the telecasting of the cricket
matches was not for the benefit of the society at large or
not in the public interest and, therefore, not a proper use
of the public property. It was not the case of the MB that
it was in violation of the provisions of Article 19 [2].
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There was nothing to be pre-censored on the grounds
nmentioned in Article 19 [2]. As regards the linmtation of
resources, since the DD was prepared to’'tel ecast the cricket
mat ches, but only on its terns it could not plead that there
was no frequency avail able for telecasting. The DD could
al so not have ignored the rights of the viewers which the
H gh Court was at pains to enphasise while passing its

orders and to which we have also nade a reference. The
CAB/ BCCl being the organisers of the event had a right to
sell the telecasting rights of its event to any agency.

Assuming that the DD had no frequency to spare f or
tel ecasting the matches, the CAB could certainly enter into
a contract wth any agency including a foreign agency to
telecast the said nmatches through that agency’'s frequency
for the viewers in this country [who could have access to
those frequen-
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cies] as well as for the viewers abroad. The orders passed
by the H gh Courtin effect gave a right to DDto be the
host broadcaster for telecasting inthis country and for the
TW, for telecasting for the viewers outside this country as
well as those viewers in this country who have an access to
the TW frequency. The order was eminently in the interests
of the viewers whatever its nmerits on the other aspects of
the matter.

123. The orders passed by the H gh Court have to be viewed
agai nst the backdrop of the events and the position of [|aw
di scussed above. The circunmstances in which the H gh Court
passed the orders and the factual and | egal considerations
whi ch weighed with it in passing them speak for thensel ves.
However, since the cricket nmatches have already been
telecast, the question of the legality or otherw se of the
orders has becone academc and it is not necessary to
pronounce our formal verdict on the same. Hence we refrain
from doi ng so.

124. We, therefore, hold as follows:

[i] The airwaves or frequencies are a public property.
Their wuse has to be controlled and regulated by ‘a public
authority in the interests of the public and to prevent the
invasion of their rights. Since. the electronic nmnedia
i nvol ves the use of the airwaves, this factor creates an in-
built restriction on its use as in the case of any other
public property.

[ii] The right to inpart and receive infornation is a
speci es of the right of free-

the best means of inparting and receiving informati on and as
such to have an access to telecasting for  the purpose.
However, this right to have an access to telecasting. has
[imtations on account of the use of the public property,
viz., the airwaves, involved in the exercise of the /right
and can be controlled and regul ated by the public authority.
This limtation inposed by the nature of the public property
involved in the use of the electronic nedia is in addition
to the restrictions inposed on the right to freedom of
speech and expression under Article 19 [2] of t he
Constitution.

[iii] The Central Covernment shall take imediate steps to
establ i sh an i ndependent autonomous public authority repre-
sentative of all sections and interests in the society to
control and regulate the use of the airwaves.

[iv] Since the matches have been tel ecast pursuant to the
i mpugned order of the High Court, it is not necessary to
deci de the correctness of the said order

[v] The High Court 'will now apportion between the CAB and
the DD the revenues generated by the advertisements on T.V.
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during the telecasting of both the series of the cricket
matches, viz., the Hero Cup, and the International Cricket

Mat ches played in India from October to Decenber 1994, after

hearing the parties on the subject.
125. The civil appeals are di sposed of accordingly.
126. In view of the disposal of the civil appeals,

t he

wit petition filed by the Cricket Association of Benga

al so stands di sposed of accordingly.
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B. P. JEEVAN REDDY, J.

127. Leave granted in Special Leave Petitions.

128. VWiile | agree broadly with the conclusions arr
at by nmy learned brother Sawant,J. in Para 24 of
judgrment, | propose to record ny views and concl usions
the issues arising in these natters in view of their
reachi ng i nportance.

129. Cricket is an'interesting game. Radio, and
particularly the television has nmade it the npst pop
gane in /India. It has acquired trenendous nmss app
Tel evi sion —~has brought the gane into the hearths and h
of mllions of citizens across the country, enhancing
appeal several-fold. Men, wonen and children who had
interest in the gane earlier have now becone its ardent
- all because of its broadcast by radio and televis
This has also attracted the attention of business
conmerce. They see an excellent opportunity of adverti
their products and wares. They are prepared to pay
anmounts therefor. The cricket clubs which ‘conduct t
cricket matches have cone to see an enornpus opportunity
maki ng noney through these matches. Previously, t
i ncome depended nmainly upon the ticket ~noney. Now,
probably does not count at all. The real income cones
the advertisements both in-stadia as well as the
advertisenments over radio and tel evision: The val ue of
stadi a adverti sement has increased enornously on account
its constant exposure on television during the progress
the game. Lured by this huge revenues, organisers of 't
events now propose to sell the  broadcasting rights
conpendi ously to denote both radio

and television rights - of these events to the hig
bi dder, be he foreign agency or a local one. They find
Doordarshan is not in a position to or willing to pay
much as the foreign agencies are. Accordingly, they
sold these rights to foreign agencies. But - and here
the rub - broadcasting the event, particularly telecast
requires imnport, installation and operation of cer
equi pment by these foreign agencies for which the
(I'ndi an Tel egraph Act) requires a prior permssion - lic
- to be granted by Governnent of India. Earlier
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wanted uplinking facility too through Videsh Sanchar /N gam

Ltd., a Governnent of |ndia-owned conpany. Now
suggest, it may not be necessary. They say, they can up
directly fromtheir earth station installed, or parked,
the case may be, near the playing field to their design
comuni cation satellite which will beamit back to earth
revolution in conmmunications/ information technol ogy
throwi ng up new issues for the courts to decide and this
one of them

130. The Doordarshan says that all these years it
been tel ecasting the cricket events in India and has he

t hey
link
as
at ed
The
is
is

has
| ped

it popularise. So alsois the plea of Al India Radio

(AIR). They are Governnent agencies - departnents
Gover nnment . Al R and Door darshan enjoy a nmonopoly in
country in the matter of broadcasting and tel ecasting.
cannot think of any other agency doing the sane job.

of
this
They
They
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are not prepared to reconcile thenselves to any other
agency, nore particularly, a foreign agency being invited to
broadcast/ telecast these events and they thensel ves being
asked to negotiate and purchase these rights from such
forei gn agencies. They say, they al one should be allowed to
tel ecast and broadcast these events; that they alone nust
act as the 'host broadcaster’, which neans they al one shal

generate the host broadcasting signal, which the interested
foreign agencies can purchase fromthem They are, of
course, not prepared to pay as much anobunts as the foreign

agenci es. They are seeking to keep away the foreign
agencies wth the help of the legal provisions in force in
this country. If they are successful in that, it 1is
obvious, they my - they can - dictate terns to the
organi sers of these events. If they cannot, the organisers
will be in a position todictate their terns. But here
again, there is another practical, technol ogical, problem

The foreign agencies do beamtheir progranmes over |Indian
territory too, but for receiving these progranmmes you
require - period - a dish antenna, which costs quite a bit.
Qur TV sets cannot receive these programmes through the
ordinary antenna. Door dar shan al one has the facility of
tel ecasting programmes which can be received t hr ough
ordinary antennae. 'MIllions in this country, who arc deeply
interested in the /'game, cannot afford these dish antennae
but they want to watch the gane and that can be provided
only by the Doordarshan. And this is “its relevance.
Door darshan says, \ iif the organi sers choose to sell their
telecasting rights to a foreign agency, they would have
nothing to do with the event.~ They would not telecast it

thenselves. |If the foreign agencies can tel ecast them well
and good - they can do so in the manner they can, but
Door dar shan woul d not touch the event even by a |long ' barge-
pol e. But, the Doordarshan conplains, they are ' being

conpelled by the courts to telecast these events in public
interest; such orders have been passed in wit petitions
filed by individuals or groups of (individuals purporting to
represent public interest; the

1995 (2)

Doordarshan is thus nmade to |l ose at both ends - _and the
organisers are laughing all the way; telecasting an event
requi res good anount of preparation; advertisements have got

to be collected well in time; it cannot be done at the | ast
m nute; wthout advertisenments, telecasting an event results
in substantial |oss to public exchequer - it says. These

are the probl ens which have given rise to these appeals and
wit petitions. They raise inter alia grave constitutiona

guestions touching the freedomof speech and expression
guaranteed by Article 19(1)(a) of the Constitution. The in-
terpretation of Section 4(1) of the Indian Tel egraph Act,
the right to establish private broadcasting and telecasting
facilities/ stations - in short, the, whole gamut of the | aw
on broadcasting and tel ecasti ng has becone involved in the
i ssues arising herein.

FACTUAL CONSPECTUS-

131. Cricket Association of Bengal (CAB) organi sed an
i nternational cricket tournanent under the name and style of
"Hero Cup Tournament" to comrenorate and celebrate its
di anond jubilee celebrations. Apart from India, nationa

teans of West Indies, South Africa, Sri Lanka and Zi nbabwe
to participate though the national team of Pakistan wi thdrew
therefrom having agreed to participate in the first
i nstance. The Hero Cup Tournanment conprised several one day
mat ches and its attraction was not confined to India but to
all the cricket loving countries which, in effect, neans al
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the comonwealth countries. The tournament was to be held
during the month of Novenber, 1993. Until 1993, Doordarshan

was acting as the host broadcaster in respect of all the
cricket matches played in India. It
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generated the ' host broadcaster signal’, which signal could

be assigned or sold to foreign tel evision organisations for
being broadcast in their countries. However, an exception
was nmade by the Government of India - for reasons we do not

know - in respect of an earlier tournament; a foreign agency
was permtted to telecast the matches in addition to
Door dar shan. This exception appears to have set a

pr ecedent . On March 15, 1993 the Cricket Association of
Bengal wote to Doordarshan asking it to send their detail ed
offer which could be any one of the two alternatives
mentioned in the letter. The two alternatives nentioned
were: "(a) that you (Doordarshan) would create 'host broad-
caster ~signal’ and also undertake live telecast of all the
matches i'n the tournanment or (b) that’any other party nay
create the  'host broadcaster signal’ and you would only
purchase the rights to telecast in I'ndia." The Doordarshan
was requested to clearly spell in their offer the royalty
amount they were willing to pay. It was further nade clear
that "in either case it may also please to noted that
foreign T.V. rights will be retained by this association".
The letter also suggested the. manner in which and by which
date the royalty anpbunt was to be paidto it. The offer
from Door dar shan was 'requested to be sent by March 31, 1993.
On March 18, 1993 Doordarshan wote to CAB asking it to send
in witing the amount it expects as rights fee payable to
it for granting exclusive telecasting rights "w thout the
Star T.V. getting it". On March 19, 1993, "CAB wote to
Door darshan stating that "we are agreeable to your 'creating
the Host Broadcaster Signal and al so granting you exclusive

rights for India without the Star TV getting it. And we
woul d charge you US $ 800, 000 (US Dol |l ars Ei ght Hundred
Thousand only) for the sanme. We '"WIIl, however, reserve the

right to sell/licence right worldw de, excluding I'ndia and
Star TV. You would be under an obligation to provide the
picture and comrentary, subject to the paynent —of vyour
technical fees". On March 31, 1993 Doordarshan replied back
stating that the exclusive rights for India wthout Star TV
getting it may be granted to Doordarshan at a cost of Rupees
one crore. Evi dently, because no response was forthwith
coning from CAB, the Doordarshan sent a rem nder on May 4,
1993. On May 12, 1993, CAB wote to Doordarshan. By this
letter, CAB informed Doordarshan that they have now decided
"to sell/allot worldwi de TV Rights for the tournanent to one
party only, instead of awarding separate areaw se and
conpanywi se contracts". In viewof this revised decision

the CAB called upon Doordarshan to | et them know  whether
Doordarshan is in the deal and if so to submit its detailed
offer for worldwide TV rights by My 17, 1993. The
Door darshan was given an option either to purchase TV rights
outright or to purchase TV rights on the basis of sharing of
rights fee. Even before receiving this letter of CAB dated
May 12, 1993, Doordarshan addressed a letter to CAB on My
14, 1993 stating that while Doordarshan is still comitted
to its bid of Rupees one crore, there is speculation that
Paki stan may not participate in the tournanment which would

adversely affect the viewership and comercials. |In such an
eventuality, the Doordarshan said, it will have to re-think
its bid.

132. On June 18, 1993 Doordarshan sent a fax message to

CAB referring to the press reports that CAB has entered into
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amendnment with Transworld Image (TW) for the
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TV coverage of the said tournament and that, therefore
Doordarshan has decided not to telecast the tournanent
mat ches or gani sed by paying TW. It stated t hat
Doordarshan is not prepared to enter Into any negotiation
with TW to obtain TV rights for the event. will not
133. Mont hs passed by and t hen on October 18, 1993, CAB
wote a detailed letter to Doordarshan. 1In this letter, CAB
stated that though they were expecting an offer Doordarshan
was offering only a sum of Rupees one crore and that they
have received offers fromagencies abroad including TW
which were nmuch higher than Rupees two crores and that too
in foreign exchange. Since Doordarshan was not interested
inincreasing its offer, the letter stated, CAB entered into
a contract with TW for the telecast of matches. Even so,
the letter stated, the CAB is still keen that Doordarshan
cones forward to tel ecast the matches since it does not w sh
to deprive 800 mllions people of this country and that
accordi ngly they have nade TW agree for co-production wth
Doordarshan. It was al so stated that Doordarshan shoul d not
claim exclusive rights and the CAB would be at liberty to
sell the rights to Star TV. The letter further stated that
the Doordarshan has not been responding to their letters and
that neanwhil e several foreign TV organi sati ons and networks
have been approaching themto tel ecast their nmatches to the
I ndi an audi ence. The letter also referred to their
i nformation received from sone ot her sour ces t hat
Doordarshan is interested in acquiring the rights of tele
cast provided its all owed produce sonme matches directly and
t hat mat ches produced by TW are nmde available to
Doordarshan w thout paynment of technical fees. The letter
i ndi cated the mat ches whi ch Doordarshan woul d be allowed to
tel ecast directly and the matches which TW was to telecast
directly. This offer was, however,  subject to certain

conditions which inter alia included the condition that Doordarshan

will not pay access fee to CAB but shall allow four
m nutes’ advertising time per hour 9i.e. a total of twenty
eight mnutes in seven hours) and that CAB will ‘be at
liberty to sell such tine slots to advertisers and  receive
the proceeds therefor by itself.

134. On Cctober 27, 1993 Doordarshan replied that they are
not interested in the offer nade by CAB in its letter dated
Cctober 18, 1993. They stated that they have never agreed
to any joint production with TW. On Cctober 29, 1993, CAB
again wote to Doordarshan expressing their regret —at the
deci sion of the Doordarshan conveyed in their letter dated
Sept enber 27, 1993 and stated.......... purely in deference
to your sensitivity about taking a signal from TW, CAB
would be quite happy to allow you production of your own
picture of matches; you may like to buy rights and - licence
from CAB, at a price to be nmutually agreed upon. We  would
also like to clarify that these rights will be on' non-
excl usi ve basis for Indian territory". Door dar shan’ s
response was requested at the earliest. On  Cctober 30,
1993, Doordarshan confirned its nessage sent that day
expressing their refusal to pay any access fee to CAB and
stating further that if Doordarshan has to telecast the

matches live, CAB has to pay technical charges/ production
fee at the rate of Rupees five lacs per match and that
Doordarshan shall have exclusive rights for the signa
gener at ed. There was a further exchange of letters, which
it is unnecessary to refer.
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135. VWiile the above correspondence was going on
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between CAB and Doordarshan, the CAB applied for and ob-
tained the follow ng permissions fromcertain departnents.
They are:

(a) On Septenmber 2, 1993, the Government of India, Mnistry
of Human Resource Devel opment (Departnent of Youth Affairs
and Sports) wote to CAB stating that government has no
objection to the proposed visit of the cricket teans of the
participating countries in Novenber 1993. The governnent
al so expressed its no objection to provide the conversion
facility for guarantee noney and prize noney for foreign
pl ayers subject to a particular cell’ing.

(b) Videsh Sanchar N gam Limted (VSNL) indicated its
charges for providing uplinking facility to |NTELSAT and
accepted the said charges when paid by the CAB/ TW.

(c) On Cctober 13, 1993 the Governnment of India, Mnistry
of Home Affairs wote to CAB expressing its no objection to
the filmng of cricket - matches and to the use of walkie-
talkie sets in the playground during the matches. It also
expressed’ its no objection in principle to the production
and technical staff of TW visiting India.

(d) On Cct ober 20, 1993, t he Depart nment of
Tel econmuni cati ons addressed-a letter to the Central Board
of Excise and Custons expressing its no objection to tem
porary inport of electrical production " equipnment required
for transm ssion of the said nmatches between Novenber 7-27,
1993 subject to the organisers coordinating with wreless
pl anning conmittee for frequency clearance and also wth
VSN .

(e) On Novemrber 2, 1993, the Mnistry of Fi nance
(Departnent of Revenue) addressed a letter to Collector of
Custons, Sahar Airport, Bonbay intimting himof the grant
of exenption from duty for the tenporary inport of
el ectrical equipnent by TW, valued at Rs.4.45  crores
subject to certain conditions.

136. I nasmuch as no agreement could be arrived at
between CAB and Doordarshan, the ~Department of Telecom
muni cations addressed a letter to VSNL on Novenber /3, @ 1993
(on the eve of the commencenent of the matches) to'the fol-
lowing effect: "Refer to your letter No. 18I P(TW)/93-TG
dated 13.10.1993 and di scussion of Shri_V.Babuji with WA
on 2.11.1993 regarding uplink facility for telecasting by
TW of C A B. Jubilee Cricket matches. You are hereby
advised that uplink facilities for this purpose should NOT
repeat NOT be provided for T.WI. This has the approval  of
Chairman (TC) and Secretary, DoT. Kindly confirm receipt."
The VSNL accordingly intimted CAB of its inability to grant
uplinking facility and also returned the amunt received
earlier in that behalf

137. Faced with the above devel opnents, the CAB . approached
the Calcutta High Court by way of a wit petition being Wit
Petition No.F.MA T.N| of 1993 asserting that inspite of
their obtaining all permssions including the TV upli nking
facilities from VSNL as contenplated by the proviso to
Section 4 of the Indian Tel egraph Act, Doordarshan - —and
ot her gover nrent al authorities at the i nstance of
Doordarshan - are seeking to block and prevent the telecast
of the matches by TW.
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The reliefs sought for in the wit petition are the
fol | ow ng:

(1) A mandamus commandi ng Respondents 1, 3 and 4 (Union of
India, Director General, Information and Broadcasting and
Director GCeneral, Doordarshan) and other respondents to
ensure uninterrupted and unobstructed tel ecast and broadcast
of Hero Cup tournanment between Novenber 1028, 1993 and to




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 70 of 109
t ake all appropriate nmnmeasures for such telecast and
br oadcast .

(ii)A mandanus to the respondents to provi de al
arrangenents and facilities for telecast and broadcast of
the Hero Cup tournanent by the appointed agencies of the
petitioners.

(iii)A mandanus restraining the respondents from seizing,
tempering wth, renoving or dealing wth any equipnent
relating to transmission telecast and broadcast of the
sai d tournament; and

(iv)Restraining t he respondents from interfering or
di srupting in any manner the live transm ssion and broadcast
of the said tournament by the petitioners and their agents.
138. A learned Single Judge of the Calcutta H gh Court heard
the matter on Novenber 8, 1993. The |earned Judge directed
the matter to cone up on the next day with a viewto enable
the Advocate for the Union of-India to obtain necessary
instructions in the matter. At the sanme tinme, he granted an
interimorder of injunction in terns of prayers (i) and (j)

inthe wit petition effective till the end of the next day.
Prayers (i) and (j) in thewit petition read as foll ows:
(i) Interim or der comandi ng t he
Respondents, their servants, agents, enployees
or ot herw se to pr ovi de al | adequat e

assi stance and cooperation to the Petitioners
and/or / their appointed Agency for free and
uninterrupted telecast and broadcast of HERO
CUP TOURNAMENT between 10th Novenber, 1993 and
28t h Novenber, 1993;
(1) An interimorder of injunction restrain-
ing the Respondents their —servants, agents,
enpl oyees and others from tenpering with,
renovi ng, sei zi ng or dealing wi'th any
equi prents relating to transm ssion telecast
and broadcast of HERO CUP TOURNAMENT bel ongi ng
to and/or their appointed agency in any manner
what soever.
139. The order nade it clear that the said order shall not
prevent Doordarshan from telecasting any match w thout
af fecting any arrangenment arrived at between CAB and TW.
140.On the next day, i.e., Novenber 9, 1993, the |earned
Single Judge heard the Advocate for the Union of India  but
declined to vacate the interimorder passed by him on the
previous day. He further restrai ned the respondents to the
wit petition frominterfering with the ~frequency 1lines
given to the Respondent No.10, i.e., TW as per request made
by VSNL to SAT in view of the fact that VSNL. had accepted
the proposal of CAB and TW and had al so received the  fees
therefor. On Novenber 11, 1993, the | earned Judge passed
anot her order, on the representation of the | earned counse
for the wit petitioners, that the equi prent brought by TW
for t he purpose of production of transm ssi on and
telecasting of cricket matches which was seized by the
Bonbay custonms authorities, allegedly under the instructions
of the Mnistry of Tel ecomu-
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ni cations and Mnistry of Information and Broadcasting, be
rel eased. The Ilearned Judge directed that al | the

governmental authorities including the customs authorities
shall act in accordance with the interimorders dated 8/9th
Noverber, 1993. Meanwhile, it appears, certain individuals
claimng to be interested in watching cricket matches on
television filed independent wit petitions for a direction
to the Doordarshan to telecast the natches. The | earned
Judge expressed the opinion that by their internal fight
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bet ween Respondents 1 to 5 on one hand and Respondent No.6
(reference is to the ranking in the wit petition) on the
other, mllions of viewers in India are deprived of the
pl easure of watching the matches on tel evision. He then
referred to the representation that at the instance of
Doordarshan and others, All-India Radio (AIR) too has
st opped broadcasting the nmtches. The | earned Judge
observed that there 1is no reason for AIR to do so and
accordingly directed the Union of India and others including
the Mnistry of Information and Broadcasting to broadcast
the remaining cricket matches on AIR as well.

141. Aggrieved by the orders of the learned Single
Judge af orementioned, ‘the Union of India and ot her
governmental agencies filed a wit appeal (along wth an
application for stay) which cane up for orders on Novenber
12, 1993 before a Division Bench of the Calcutta H gh Court.
It was submitted by the |earned counsel for the Union of
India that though the Doordarshan is very much keen to
tel ecast the matches, the CAB has really created problens by
entering into an agreenent with TW. He submitted that
under Section 4 of the Tel egraph Act, 1885, the Centra
Government has the exclusive provilege of establishing,
mai nt ai ni ng and wor ki ng telegraph and that the definition of
the expression "tel egraph” includes telecast. He submtted
that neither CAB/' nor TW have obtained any licence or
perm ssion as contenplated by the proviso to Section 4(1) of
the Indian Tel egraph Act and, therefore, TW cannot tel ecast
the matches from any place in Indian territory. After
referring to the rival contentions of the parties and the
correspondence that passed between them the Division Bench
observed that there were two dinensions to the problem
arising before them viz., (i) theright to telecast by
Doordarshan within India and (2) right of TW to ‘tel ecast
outside India for viewers outside India. Having regard to
the urgency of the matter and w thout going into the nerits
of the rival contentions, and keeping in view the interest
of mllions of viewers, the Division Bench observed: "we
record, as Doordarshan is inclined to tel ecast the matches
for the Indian viewers on receipt of Rs.5 | akhs  per  nmatch
and to enjoy the exclusive right of signalling wthin the
country being the host broadcaster, we direct the CAB to pay
imediately a sumof Rs.5 |akhs per match for this purpose
and the collection of revenue on account of sponsorship or
otherwise in respect of 28 mnutes which is available for
conmer ci al purpose be realised by the  Doordarshan on
condition that such anount shall be kept in a -separate
account and shall not be dealt with and di spose of the said
amount until further orders"” to be passed in the said wit
appeal . The Doordarshan was accordingly directed to
i Mmediately start telecasting the matches. The Bench/' then
took up the question whether TW is entitled to telecast the
matches from Indian territory. It noted that no forna
order as required under the proviso to Section 4(1)
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of the Tel egraph Act has been granted in favour of either
CAB or TW. Purporting to take notice of the national and
international inpact of the issue, the Bench directed the
5th appellant before them viz.., the Secretary, Mnistry of
Tel ecommuni cati ons, CGovernnent of India "to consider the
facts and circunstances of the case clearly suggesting that
there had al ready been an inplied grant of perni ssion, shal
grant a provisional pernission or |icence without prejudice
to the rights and contentions of the parties in this appea
and the wit application and subject to the condition that
Respondent No.6 (5th appellant in appeal) in the wit
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application wll be at liberty to inpose such reasonable
terns and conditions consistent with the provision to
Section 4(1) of the Indian Tel egraph Act having regard to
the peculiar facts and circunstances of the case." (enphasis

added) . The Secretary was directed to decide the said
guestion wthin three days fromthe date of the said order
after hearing all the parties before the Division Bench, if
necessary,

142. On Novenber 14, 1993, the natter was again taken up by
the Division Bench, on being nentioned by the parties. The
first problem placed before the Bench was placenment of
caner as. The Door darshan authorities conpl ained that they
have not been given suitable place for the purpose of
tel ecasti ng. Door darshan further submtted that there can

only be one signalling fromthe field and that in terms of
the orders of the Division Bench, Doordarshan should be the
host broadcaster ~and TW should take the signal from
Door darshan. Thi s request was opposed by the CAB and TW.
The Bench directed that according to their earlier order the
TW is entitled to telecast outside the country and to send
their signal —accordingly and - in case the signalling is
required to be nade by TW separately, the necessary
perm ssion should be given by the Doordarshan and other
conpetent authoriti'es therefor. Regardi ng placement of
caneras, certain directions were given.

143. Aggrieved by the orders of the Division Bench dated
12/ 14t h Novenber, 1993, the Secretary, Mnistry of Infornma-

tion and Broadcasting, Governnment of India, Director
Ceneral, Doordarshan and Director General, Akashvani filed
two Speci al Leave Petitions in this court, Vi z.,

S.L.P.(C) Nos. 18532-33 of 993.  Sinultaneously, CAB filed an
i ndependent writ petition in this court under Article 32 of
the Constitution being WP.(C) No.836 of 1993. The prayers
in this wit petition are practically the same as are the
prayers in the wit petition filed in the Calcutta High
Court. The additional prayer in this wit petition related
to release of equipnent inported by TW which was /detai ned
by custons authorities at Bombay. On Novenber 15, /1993,
this court directed t he Secretary, M nistry of
Tel econmuni cati ons, CGovernnent of India to hold the meeting,
as directed by the Calcutta H gh Court, at 4.30P.M on that
very day (Novenber 15, 1993) and comuni cate the decision
before 7.30P.M to TW or its counsel or to CAB or its
counsel . The custons authorities were directed to rel ease
the equipment forthwith. The TW was, however, ~ restrai ned
from using the equipnment for telecast purpose unless a

licence is i ssued by the Secretary, M nistry of
Tel econmmuni cations in that behalf.

144, Pursuant to the orders of this court, Shri
N. Vithal, Chairman, Tel ecommunications and Secretary, DoT
passed orders on
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Novermber 15, 1993 which were brought to the notice of « this
court on that very day. This court stayed the said order to
the extent it inposed a condition that TW will get their
signal from Doordarshan for uplinking through VSNL. The TW
was permtted to generate their own signal by focussing
their caneras on the ground. It was observed that the said
order shall not be treated as a precedent in future since it
was made in the particular facts and circunstances of that
case.

145. The matches were tel ecast in accordance with the
directions given by this court and the Hi gh Court but the
Special Leave Petitions and the Wit Petition remained
pendi ng. VWiile so, a new devel opnent took place in 1994
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whi ch now requires to be nentioned.

146. In connection with World Cup Matches schedul ed for
the year 1996, certain correspondence took place between
Door darshan and the Board of Cricket Control, India (BCCl).
VWil e the said correspondence was in progress, each side re-
affirmng their respective stand, BCClI arranged certain
international cricket matches to be played between the
nati onal teans of India, Wst Indies and New Zeal and during
the nmonths of October-Decenber, 1994. BCCl entered into an
agreement with ESPN, a foreign agency, for telecasting al
the cricket matches organised by BCCl in India for the next
five years for a consideration of US $30 mllion
Doordarshan was totally excluded. ESPNin turn nade an
of fer to Doordarshan to purchase the right to telecast the
matches in India fromESPN.at a particular consideration
whi ch the Doordar shan decl ined.

147. On Septenber 20, 1994, we conmenced the hearing of
these matters. \Vhile the hearing was in progress, the BCCl
filed 'a wit petition, being Wit Petition No.628 of 1994,
for issuance of a wit, “order or direction to the
respondents (Government of I1ndia and its various departnents
and agencies) to issue and grant the necessary |icences
and/ or perm ssions in accordance with lawto BCCl or its
appoi nted agencies for production, transm ssion and I|ive,
tel ecast of the ensuing international cricket matches to be
pl ayed during the nonths of October-Decenber, 1994 and to
restrain the Doordarshan and other authorities from
interfering with or obstructing in any manner t he
transm ssi on, production, uplinking and tel ecast of the said
matches. This wit petition was occasioned because the au-
thorities were said to be not permtting ESPN to either
bring in the necessary equi pnent or to telecast the  matches
from the Indian territory. The said wit petition was
withdrawn later and Interlocutory Applications filed by the
BCCl in the pending special leave petition and wit petition
seeking to be inpleaded in those matters and for grant of
reliefs simlar to those prayed for in Wit Petition No.628

of 1994, Since the hearing was yet to be concluded, we
passed certain orders sinmlar to those passed by this ' court
earlier - confined, of course, to the matches to be played

during the nonths of Cctober-Decenber, 1994.
CONTENTI ONS URGED BY THE PARTI ES AND THE QUESTI ONS ARI'SI NG
FOR CONSI DERATI ON

148. The CAB and BCCl have taken a common stand, were
represented by the same counsel and have also filed comon
witten submissions. It is not possible to reproduce al

their contentions as put forward in their witten
subm ssi ons because
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of the nunber of pages they run into. It would suffice if |
set out their substance. The submi ssions are:

(a) CAB and BCCI are non- profit-maki ng sporting
organi sations devoted to the pronotion of cricket and its
i deals. They organi se international cricket tournanments and
series fromtine to tine which call for not only good anpunt
of Organisation but substantial expense. Paynents have to
be nmade to the nenbers of the teans partici pating.
Consi derable anobunt of noney has to be expended on the
training of players and providing infrastructural facilities
in India. Al this requires funds which have to be raised
by these organisations on their own. Accordingly, CAB
entered into an agreement with TW for telecasting the Hero
Cup Tournanment matches to be played in the year 1993. The
necessary perm ssions were applied for and granted by the
M ni stries of Home, Defence, Human Resource Devel oprent and
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Tel ecommuni cations. The Mnistry of Tel econmuni cati ons/ VSNL
accepted the nonies for the purpose of providing uplinking
facilities, which does anpbunt to inplied grant of pernission

under the proviso to Section 4(1) of the Tel egraph Act. In
any event, the acceptance of the nonies nade it obligatory
upon the mnistries to grant the said licence. It is only

on account of the interference and | obbying by Doordarshan
and Mnistry of Information and Broadcasting that the other
mnistries went back and refused to permit the telecast.
The action of the Doordarshan and the M nistry of
Informati on and Broadcasting is mal afi de, unreasonable and

aut horitarian besides being illegal
(b) The gane of cricket provides entertainment to public.
It Is a formof expression and is, therefore, included

within the freedom of speech and expression guaranteed by
Article 19(1)(a) of the Constitution. This right includes
the right to tel ecast and broadcast the matches. This right
bel ongs® to the organiser of the matches which cannot be
interfered with by anyone. The organiser is free to choose
such agency as-it thinks appropriate for telecasting and
broadcasting its matches.  The Doordarshan or the Mnistry
of Information and Broadcasting can claim no right
what soever to tel ecast or broadcast the said matches. | f
they wsh to do so, they nust negotiate with the organiser
and obtain the right. They have no inherent right, nuch
| ess a nonopoly, /in the matter of tel ecasting and
broadcasting these matches. It is not their events. |If the
organi sers, CAB and BCCl herein, choose to entrust the said
rights to a foreign agency, such foreign agency is merely an
agency of the organisers and the nere fact that it happens
to be a foreign agency is no ground for depriving the
organi sers, who as Indian citizens, are entitled to the
fundanental right guaranteed by Article 19(1)(a). The said
right can be restricted or regulated only by a | aw made with
reference to the grounds mentioned in clause (2) of Article
19 and on no ot her ground.

(c) Section 4 of the Indian Telegraph Act nust be
understood and construed in the light of Article 719(1)(a).
So read and understood, it is only a regulatory  provision

If a person applies for a licence for telecasting or
broadcasting his speech and expression - in this  case the
game of cricket - the appropriate authority is bound to
grant such licence unless it can seek refuge under a |aw

nmade in terns of clause (2) of Article 19. The appropriate
aut hority cannot al so i npose such conditions as would
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nullify or defeat the guaranteed freedom The conditions to
be i nmposed shoul d be reasonable and relevant to the grant.
(d) Doordarshan or AIR has no nonopoly in the matter of
tel ecasti ng/ broadcasti ng. Radi o and television are only a
medi um through which freedom of speech and expression is
expressed. Article 19(2) does not permit any nonopoly as
does clause (6) in the matter of Article 19(1)(qg). Secti on
4, which contenplates grant of tel egraph licences is itself
destructive of the claimof nonopoly by Doordarshan/Al R

(e) Right to disseminate and receive information is a part
of the right guaranteed by Article 19(1)(a). Televising the
cricket match is a formof dissenmination of information.
The nere fact that the organi sers earn sone incone from such
activity does not make it anytheless a formof expression
It has been held repeatedly by this court in the matter of
freedom of press that the nmere fact that publication of
newspaper has al so certain business features is no ground to
treat it as a business proposition and that it remains an
activity relatable to Article 19(1)(a). Business activity
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is not the main but only an incidental activity of
CAB/BCCl,. the nain activity being pronotion of cricket. It

follows that whenever any citizen of this country seeks to
exercise this right, all necessary pernissions have to be
granted by the appropriate authorities. The only ground
upon which it can be refused is with reference to |l aw made
in the interest of one or the other ground nentioned in
Article 19(2) and none el se.

(f) Wth the technol ogi cal advance and the availability of
a |large nunmber of frequencies and channels, being provided
by the increasing nunber of satellites, the argunent of
l[imted frequencies and/or scarce resource is no |onger
t enabl e. The BCClI does not want allotnent of frequency -
not even the uplinking facility, since it has the facility
to uplink directly fromthe earth station to Gorizon-Russi an
satellite w th which ESPN-has an arrangement Al that the

BCCl wants is a licence/pernission for inmporting and
operating the station, wherever the match is played. In
such an eventual ity, Doordarshan does not cone into picture
at all. 'O course, in connection with Hero Cup matches, the

CAB want ed uplinking facility for the reason that it wanted
uplinking to | NTELSAT, which i's provided only through VSNL
If an organi ser does not want uplinking to | NTELSAT, he need
not even approach VSNL. ‘As a matter of fact, major networks
in United States have their own satellites.

149. On the other hand, the subm ssions on behalf of the
Door darshan and the M nistry of Information and Broadcasting
are the foll ow ng:

(i) The CAB or for that matter BCCl did not even apply for
a licence under the proviso to Section 4(1) nor was such I|i-
cence granted by the appropriate authority at any tinme or on
any occasion. The grant of perm ssion by other departnents
including the collection of fees by VSNL does not anpunt to
and cannot take the place of licence under the proviso to

Section 4(1). In the absence of such a Ilicence, the
CAB/BCCI or their agents had no right to telecast or
broadcast the matches from the Indian territory. The

argunent of inplied permission - or the alternate  argunent
that the authorities were bound to grant such pernmission -
is msconceived, nore par-
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ticularly, in the absence of even an application for grant
of licence under Section 4 of the Tel egraph Act.

(ii) The Calcutta H gh Court was not right in giving the
directions it did. Particularly the direction givenin its
order dated November 12, 1993 to the Secretary, Mnistry of
Tel ecommuni cati ons, CGovernnent of India, was contrary to
I aw. VWile directing the Secretary to consider the facts
and circunstances of the case, the H gh Court expressly
opined that there was already an inplied grant of  perm s-
si on. After expressing the said opinion, the direction to
consider was a mere formality and of [little significance.
The charge of malafides and arbitrary and authoritarian
conduct |evelled against Doordarshan and the M nistry  of
I nf ormati on and Broadcasting is wholly unfounded and
unsustainable in the facts and circunmstances of the case.
In the absence of a licence under Section 4 of the Tel egraph
Act, VSNL could not have granted uplinking facility and it
is for that reason that the Departnent of Tel ecomunications
wote its letter dated Novenmber 3, 1993 to VSNL

(iii) Realising the lack of coordination anong the various
mnistries concerned in granting permission in such a
matter, the Governnent of India has since taken a policy
decision in the neeting of the Conmittee of Secretaries held
on November 12, 1993. It has been decided that satellite
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uplinking from the Indian soil should be wthin the
exclusive conpetence of the Mnistry of Information and
Br oadcast i ng/ Department of Space/ Departnment of Tel e-
conmuni cations and that sinilarly the telecast of sports
events shall be wthin the exclusive purview of t he
Door darshan/ M ni stry of Informati on and Broadcasting who in
turn could narket their rights to other par-ties on occasion
in whole or in part. It has been further decided that in
respect of any such event, the organiser shall contact the
specified nodal ministry which in turn will coordinate wth
all other concerned departnents. In short, what nmay be
called a ’'single window systenmi has been evolved which is
i ndeed in the interest of organisers of such events.

(iv) So far as the contention based upon Article 19(1)(a) is
concerned, the contentions of CAB/BCCl are nisleading and
over-sinplistic. The right guaranteed by Article 19(1)(a)

is not limted to organisers of such sports events. The
said right is guaranteed equally to the broadcaster and the
Vi ewers. Among them the right of the viewers is the nore

i mportant. one. The decisions rendered by this court in the
matter of freedom of press-are not strictly relevant in the
matter of broadcast/tel ecast. ~ Tel ecasting a sports event is
distinct fromthe event itself It is evident that the CAB/
BCCl are seeking to earn-as nuch as possible by selling the
telecasting rights. It is nothing but commerce and an
activity solely relatable to Article 19(1)(g) and not to
Article 19(1)(a). ' Inviting bids fromall over the world and
selling the telecast rights to the highest bidder has
nothing to do with Article 19(1)(a). In any event, the
predom nant el ement in such activity is that of  business.
The interest of general public is, therefore, —a relevant
consideration in such matters. The public interest ' demands
that foreign agenci es should not be freely pernmitted to cone
and set wup their telecasting facilities in India in an
unrestricted fashion. The occasion for inviting foreign
agencies nmmy possibly arise only if Doordarshan and AR
refuse to tel ecast or
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broadcast the event which they ‘have never -done:. The
Doordarshan was and is always ready to -undertake the
tel ecasting on reasonable ternms but the CAB and BCCl were
nore interested in deriving maxi mum profit fromthe event.
Doordarshan cannot certainly conpete with foreign agencies
who are offering nore noney not nerely for obtaining the
right to telecast these events but wth the real and
ultimate object of gaining a foothold in the I ndi an
tel ecasting scene. Through these events, the foreign
tel ecasting organisations, particularly ESPN, « are seeking
entry into Indian market and it is for this reason that they
are prepared to pay nore. Their interest is something nore
than nere commerci al

(v) The present situation is that the Doordarshan and Al R has
got all the facilities of telecasting and broadcasting the
events in India. They have been doing it for over the last
several decades and they have the necessary infrastructure.
The Doordarshan is taking all steps for wupdating its
equi pmrent and for training its technicians to handle the
latest equipment. It is also entering into tic,-ups wth
certain foreign agencies for the purpose. They have always
been prepared for any reasonable termns. Bot h Door dar shan
and AIR are agencies of the State. Until recently, 97% of
the telecasts made by Doordarshan did not earn any incone.
They only involved expense. |Its incone was derived nainly
from the remaining three per cent of its activities
including sports events like cricket. Recently, there has
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been a slight <change in policy but the picture largely
remai ns the sane. There is nothing illegitimte or
unreasonabl e in Doordarshan seeking to earn sone noney in
the matter of telecast of such events.

(vi)The very nature of television nedia is such that it
necessarily involves the marshaling of the resource for the
greatest public good. The state nonopoly is created as a
device to use the resource for public good. It is not
violative of the right of free speech so long as the
paramount interest of the viewers is subserved and access to
media is governed by the 'fairness doctrine’. Section 4 of
the Tel egraph Act cannot be faulted on any ground. | ndeed,
in none of the petitions filed by the CAB/BCCI has the
validity of the nonopoly of Doordarshan questioned. |If the
argunent of the CAB/BCCl is accepted it would nmean a
proliferation of television stations and telecasting
facilities by all and sundry, both donestic and foreign,
whi ch woul.d not be inthe interest of the country. | ndeed,
the ot her 'side has not placed any material to show that such
free grant of |icences would serve the public interest.
(vii)Section 4 of the Telegraph  Act is in no way
i nconsi stent with the nonopoly of Doordarshan/ Al R | ndeed,
it supports it. The Arerican decisions are not really
rel evant to the Indian context. The availability of nore or
unlimted nunber of frequencies or channels is no ground to
permt free and unrestricted inport, establishment and
operation of Radio/Tel evision stations, earth stations or
ot her such equi prent.

150. In the light of the contentions advanced, the follow ng
guestions arise for consideration

1.(a) Wiether a licence or perm ssion can be deened to have
been granted to CAB under the proviso to Section 4 of the
Indian Tel egraph Act, 1885 for telecasting the Hero Cup
Tour nanent mat ches pl ayed
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i n Novenmber, 19937

(b) If it is found that there was no such permn ssion, was
it open to the Calcutta H gh Court to give the  inpugned
directions?

(c) Wether the charge of nalafides and -arbitrary and
authoritarian conduct attributed to Doordarshan by CAB
justified?

2.(a) Wether organising a cricket match or other ~sports
event a form of speech and expression guaranteed by Article
19(1)(a) of the Constitution?

(b) If the question in clause (a) is answered in the
affirmative, the further question is whether the right to
telecast such event is also included within the right of
free speech and expression?

(c) Wether the organiser of such sports events can /claim
the right to sell the telecasting rights of such events to
such agency as they think proper and whether they have the
right to conpel the government to issue all requisite
perm ssions, licences and facilities to enable such agency
to telecast the events fromthe Indian soil? Does the right
in Article 19(1)(a) take in all such rights?

(d) If the organiser of sports does have the rights
mentioned in (c), whether the governnent is not entitled to
i npose any conditions thereon except charging technical fees
or service charges, as the case may be?

3. Wiether the inpact of Article 19(1)(a) upon Section 4 of
the Tel egraph Act is that. whenever a citizen applies for a
licence under the proviso to Section 4(1) it should be
granted unless the refusal can be traced to a law within the
meani ng of Article 19(2)?




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 78 of 109

4, Whet her the virtual nonopoly existing in favour of
Doordarshan in the matter of telecasting fromlndian soi
violative of Article 19(1)(a) of the Constitution?

ANSVERS TO THE QUESTI ONS
QUESTI ON NO. 1:
151. The facts narrated in Part-I11 show that neither
CAB nor BCCl ever applied for a licence wunder the first
proviso to sub-section (1) of Section 4 of the Tel egraph
Act. The perm ssions obtained fromother departments, viz.,
fromthe Mnistry of Human Resource, VSNL, Mnistry of Home
Affairs, Mnistry of Finance or the Central Board of Excise
and Custons cannot take the place of |icence under Section
4(1). I ndeed, this fact was recognised by the Division
Bench of the Calcutta High Court and it is for the said
reason that it directed the Secretary to the Telecom
Department to decide the question whether such licence
should be granted to CAB in. connection with Hero Cup
mat ches. But while directing the Secretary to consider the
said question, it chose to make certain observations which
had the effect of practically foreclosing the issue before
the Secretary. The Division Bench observed that the Sec-
retary should proceed on the assunption that there was an
implied grant of permission. As a matter of fact, the
Secretary was directed to grant the licence in so nmany
words, thus |Ileaving no discretionin him to examne the

matter in accordance wth |aw. It becane an enpty
formality. | amof the opinion that while asking the Secre-
tary to decide the issue under proviso to
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Section 4(1), his discretion and judgnent could  not have
been restricted or forestalled in the above manner.. Be that
as it may, in pursuance of the said directions and the
directions of this Court - the Secretary passed certain
orders, the legality of which has now beconme acadenic for
the reason that both the events, viz., the Hero Cup matches
as well as the recent international matches (Cctober-
Decenber, 1994) are over. The only thing that remains to be
consi dered is whether the charge of nmlafides and “arbitrary
and authoritarian conducted attributed to the Doordarshan by
CAB and BCCl is justified. Firstly neither the CAB nor its

foreign agent had appl i ed f or or obt ai-ned the
i cence/ perm ssion under Section 4(1). The perm ssions
granted by other departnments are no substitute for the
i cence under the proviso to Section 4(1). 'Mere is nothing

to show that seizure of inported equipnent by custons
authorities was at the instance of Doordarshan; it ~ appears
to be for non-conmpliance with the requirenents subject to
which permission to inmport was granted. Secondly, this
i ssue, in nmy opinion, cannot be examned in isolation but
nust be judged in the light of the entire relevant context.
The Doordarshan did enjoy nonopoly of telecasting in India
which is the product of and appears to be sustained by
Section 4(1) of the Tel egraph Act. There was no occasion
when a foreign agency was allowed into India wthout the
consent of or without reference to Doordarshan to tel ecast
such events. All these years, it was Doordarshan which was
telecasting these matches. On one previous occasion, a
foreign agency was allowed but that was by the Doordarshan
itself or at any rate with the consent of and in cooperation
with the Doordarshan. It is for this reason that the
Doordarshan was asserting its exclusive right to telecast
the event taking place on Indian soil and was not prepared
to purchase the said right froma foreign agency to whomthe
CAB and BCCl sold all their rights. It is also worth
noticing that neither CAB nor BCCl or for that nmatter any
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ot her sports organi sation had ever before invited a foreign
agency to telecast or broadcast their events - at any rate,
not wi thout the consent of Doordarshan. The agreenent with
TW entered into by CAB and the agreenent with ESPN entered
into by the BCCl were unusual and new devel oprments for al
concer ned. Li ke the bureaucracy everywhere, the Indian
bureaucracy is also perhaps slow in adjusting to the
energing realities, nore particularly when they see a threat
to their power and authority in such devel opnents. 1In the
circunstances, their objection to a foreign agency conming in
and tel ecasting such events wi thout even obtaining a licence
under the proviso to Section 4(1) of the Telegraph Act
cannot be terned numlafide or arbitrary. So far as the
charge of authoritarianism is concerned, it 1is equally
unsust ai nabl e for the reason that the CAB/ BCCl had no | ega
right nor any justificationin insisting upon telecasting
their events through forei gn agencies w thout even applying
for and/or obtaining a licence required by I|aw The
correspondence between them shows that each was trying to
get the better of the other; it was |ike a ganme of fencing.
In nmy opinion, therefore, the charge of malafides or for
that matter, the charge of arbitrary or authoritarian
conduct levelled against the Doordarshan and/or ot her
governmental authorities is unacceptable in the facts and
circunst ances of this case

QUESTI ON NCS. 2.3 AND 4:

152. The contentions of Sri Kapil Sibal
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| ear ned counsel for the BCCI/CAB have been set out
her ei nbef ore. What do they really mean and i nply? It is

this: the gane of cricket provides entertainnent to public
at large. The entertainnent is organised and provided by
the petitioners. Providing entertainment is a form of
expression and, therefore, covered by Article 19(1)(a) of
the Constitution. Except in-accordance with a law made in
ternms of clause (2) of Article 19, no restriction can be
pl aced thereon. The organiser of the gane has the right to
tel ecast and broadcast the gane. - None can stop it - neither

the Doordarshan nor AR The nmonopoly in favour of
Doordarshan and AIR is inconsistent with Article 19(1)(a) as
well as Section 4 of the Tel egraph Act. |If Section 4(1) s
construed as conferring or affirm ng such nonopoly, it is

void and unconstitutional may fall foul of Article 19(1)(a)-
The first proviso to Section 4(1) is bad for the added
reason that it or the Act does not furnish any guidance in
the matter of exercise of discretion conferred upon the
Central Covernment thereunder. The organiser of the Same is
free to choose such agency as he thinks appropriate for
tel ecasting and broadcasting the game - whether donestic or
foreign - and if the organi ser asks for a |icence under the
proviso to Section 4(1) for inporting and operating the
earth station or other equipnent for the purpose, it nmust be

gr ant ed. No conditions can be placed while granting  such
permts except collection of technical fees. This in  sub-
stance is the contention. It nust be said at once that this

may i ndeed be the first decision in this country, when such
an argunment is being addressed, though such argunents were
rai sed in certain European courts and the European Court of

Human Rights, with varying results as we shall indicate in a
little while.

153. There may be no difficulty in agreeing that a gane
of cricket like any ot her sports event provi des
entertainment - and entertainnent is a facet, a part, of

free speech. [See Burstyn v. Wlson (96 L.Ed.1098)], subject
to the caveat that where speech and conduct are joined in a
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single course of action, the free speech values nust be
bal anced agai nst conpeting societal interests. [Los Angeles
v. Preferred Communications (1986 - 476 U S.488 = 90
L. Ed.2d.480)]. It attracts a |arge audience. But the
guestion is whether the organi ser of the event can say that
his freedom of expression takes in the right to telecast it

from the Indian soil without any restrictions or
regul ations. The argunent really neans this, | have a right
to propagate ny expression, viz., the gane, by such nmeans as
I think appropriate, | may choose to have a television
station of ny own or | may invite a foreign agency to do the
j ob. VWhat ever | wish, the State nmust provide to enable nme
to propagate ny gane. | may nmake noney in the process but
that is immterial’. In effect, this is an assertion of an

absolute and unrestricted right to establish private radio
and television stations, since there is no distinction in
princi pl e between having a nobile earth station (which beans
its programmes to a satellitewvia VSNL or directly to
another satellite which in turn beans it back to earth) and
a stationary television station. Simlarly, there is no
distinction inlaw betweena permanent telecasting facility
and a facility for a given occasion. Question is, is such a
stand acceptable within the framework of our Constitution?
(The question relating to interpretation of Section 4(1), 1
will deal wth it separately.) | may clarify that | am
concerned herein wth '"live telecast’ which requires the
tel ecast equiprment to be placed at or near the field where
t he

201
event is taking place;, i.e., telecasting from the I ndian
territory. This clarification is appended in view of the

contention urged that nothing prevents the organisers - 1 or
for that matter, anybody - fromvideo recording the event
and then take the video cassette out of this country and
tel ecast it fromoutside stations. Undoubtedly, they can do
So. Only thing is that it will not be a live tel ecast and
it would also not be a telecast fromthe |ndian soil

154, Article 19(1)(a) declares that all citizens /shal
have the right of freedom of speech and expression. Cl ause
(2) of Article 19, at the sane time, provides that nothing
in sub-clause (1) of clause (1) shall affect the operation
of any existing |law or prevent the State from making  any
| aw, insofar as such | aw i nposes reasonable restrictions on
the exercise of the right conferred by the said sub-clause
in the interests of the sovereignty and integrity of _India,
the security of the State, friendly relations wth the
foreign States, public order, decency or norality or in
relation to contenpt of court, defamation or incitenent of
an of fence. The grounds upon which reasonable Trestrictions
can be placed upon the freedom of speech and expression are
designed firstly to ensure that the said right- is not
exercised in such a manner as to threaten the sovereignty
and integrity of India, security of the State, friendly
relations with the foreign States, public order, decency  or
norality. Simlarly, the said right cannot be so exercised
as to anpbunt to contenpt of court, defamation or incitenent
of an offence. Existing |laws providing such restrictions
are saved and the State is free to nake laws in future
i mposing such restrictions. The grounds aforesaid are
conceived in the interest of ensuring and maintaining
conditions in which the said right can neaningfully ad
peaceful |y be exercised by the citizens of this country.

155. The freedom of speech and expression is a right given
to every citizen of this country and not nerely to a few
No one can exercise his right of speech in such a manner as
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to violate another man's right of speech. One man's right
to speak ends where the other man’s right to speak begins.
Indeed, it nay be the duty of the State to ensure that this

right is available to all in equal neasure and that it is
not hijacked by a fewto the detrinment of the rest. Thi s
obligation flows fromthe preanble to our Constitution

which seeks to secure. to all its citizens liberty of
thought, expression, belief and worship. State being a
product of the Constitution is as nuch commtted to this
goal as any citizen of this country. Indeed, this obliga-

tion also flows fromthe injunction in Article 14 that "the
State shall not deny to any person equality before the |aw
and the direction in Article 38(2) to the effect: "the
State, shall, in particular - endeavour to elimnate
inequalities in status, facilities and opportunities, not
only amongst individuals but also ampbngst groups of

people........ Under our Constitutional schenme, the State is
not nerely under an obligation to respect the fundanenta
ri ghts guaranteed by Part-111 but under an equal obligation

to ensure conditions in _which those rights can be
meani ngful-ly and effectively enjoyed by one and all

156. The fundanental significance of this freedom has been
stressed by this Court In a'large nunber of decisions and it
is unnecessary to burden-this judgnment with those deci sions.

Freedom of speech and expression, it has been hel d
repeatedly, is

202

basic to and indivisible froma denocratic  polity. It
enconpasses freedom of press. It includes right to inpart

and receive information. The question now in issue is: does
it include the freedomto broadcast and telecast one's
vi ews, ideas and opinions and whether, if one wishes to do
so, is the State bound to provide all necessary Iicences,
permts and facilities therefor? This requires an
exam nation of the history of broadcasting and telecasting
in this country as well as in certain | eading denocracies in
the world. |In this judgnent, the expression "broadcasting
medi a" wherever used denotes the electronic media of /radio
and tel evision now operated by Al R and Doordarshan - and not
any other radi o/ TV services

| NDI A:
157. Though several countries have enacted | aws on the
subj ect of broadcasting, India has not. The I ndi an

Tel egraph Act, enacted in 1885 (as anended from time to
time) is the only enactnment relevant in this behalf O ause
(1) of Section 3 defines the expression "telegraph” in the
fol |l owi ng words:

""Tel egraph” means any appliance, instrunent

material or apparatus used or capabl e of

for transm ssi on or reception of si gns

signal s,witing, i mages and sounds or
intelligence of any nature by wire,  Vvisua
or other electromagnetic em ssions, Radi o

waves or Hertzian waves, galvanic, electric or
nmagneti ¢ neans.
Expl anati on. - "Radio waves" or "Hertzian
waves" neans el ectronagnetic waves of
frequencies |ower than 3,000 giga-cycles per
second propagated in space without artificia
gui de.
158. Sub-section (1) of Section 4 which occurs in Part-11
entitled "Privileges and Powers of the Governnent" confers
the exclusive privilege of establishing, maintaining and
wor ki ng tel egraphs In India upon the Central Government. At
the sane tine, the first proviso to sub-section enmpowers the

use
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Central Governnent itself to grant a |licence on such
conditions and in consideration of such paynents as it
thinks fit, to westablish, nmaintain or work a telegraph
within any part of India. Section 4 may be set out for
ready reference:
"4.(1) Wthin India the Central Governnent
shal | have the exclusive privilege of
est abl i shing, mai nt ai ni ng and
wor ki ng tel egraphs:
Provided that the Central CGovernnent may grant
a l'icence, on such conditions and in
consi deration of such payments as it thinks
fit, to any person to establish, maintain or
work a tel egraph within any part of India:
Provided ~further that the Central Governnent
may, by rules made under this Act and
published “in the Oficial Gazette, permt,
subj ect to such restrictions and conditions as
it thinks fit, the establishment, naintenance
and wor ki ng-
(a) of wireless telegraphs on ships wthin
Indian territorial waters and on aircraft
within ~or above India, or Indian territoria
wat ers, and
(b) of t el egraphs ot her Om Wi rel ess
tel egraphs within any part of |ndia.
(2) The Centr al Gover nnent may, by
notification in the Oficial Gazette, delegate
to the telegraph authority all or any of its
powers under the first provisoto sub-section
(1).
The exercise by the tel egraph author-
203
ity of any power so del egated shall be subject
to such restrictions ~and conditions t he
Central Governnent may, by the notification
think fit to inpose.”
159. The argunents before us have proceeded on the footing
that the radio broadcasting and telecasting fall w thin the
definition of "telegraph", which means that —according to
Secti on 4, the Central CGovernnent has the excl usive
privilege and right of establishing, maintaining and working
the radio and television stations and/or other equipnment
neant for the said purpose. The power to grant |licence to a
third party for a simlar purpose is also. vested in the
Central Governnent itself the monopol y-hol der. The first
proviso says that the Central Government may grant such a
licence and if it chooses to grant, it can  inpose  such
conditions and stipulate such paynents therefor as it thinks

fit. The section is absolute in terns and as rightly
poi nted out by the petitioners’ counsel, it does not provide
any guidance in the matter of grant of licence, viz., in

which matters the Central Governnent shall grant the licence
and in which matters refuse. The provision nmust, however,
be understood in the context of and having regard to the
times in which it was enacted.

160. In Life Insurance Corporation of India etc. v. Manubha
D. Shah (1992 (3) S.C. C 637), Ahmadl,J. (as the |earned Chief
Justice then was) held that the refusal of Doordarshan to
telecast a film"Beyond Genoci de" on Bhopal gas disaster
(which filmwas certified by censors and had al so received
the CGol den Lotus Award) on the ground of |acking noderation
restraint, fairness and balance is bad. The court noted
that while the Doordarshan conceded that the film depicted
the events faithfully, it failed to point out in what
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respects it lacked in noderation etc. Merely because it was
critical of governnent, it was held, Doordarshan cannot

refuse to telecast it. It was pointed out pertinently that
the refusal to telecast was not based upon the ground that
the list of award-winning films was |ong and that having

regard to inter se priorities anong them it was not
possible to telecast the filmor that the film was not
consistent with the accepted norns evol ved by Doordarshan
In this connection, the | earned Judge, speaking for the
Bench, observed
"The words "freedom of speech and expression”
must, therefore, be broadly construed to
include the freedomto circulate one’'s views
by words of nmouth or in witing or through
audi o- vi sual instrumentalities. 11,
therefore, includes the right to propagate
one’ s views through the print nedia or through
any ot her conmmuni cation channel e.g. The radio
and the television. Every citizen of this
free country, therefore, has the right to air
his or her views through the printing and/or
the electronic media subject of course to
perm ssible restrictions inposed under Article
19(2) ~ of the Constitution.. The print nedia,

public educators, so VlItal to the growh of

heal t hy denbcracy. Freedomto air one’'s views
is the lifeline of any denocratic institution
and ‘any attenpt to stifle, suffocate or gag

this ‘right would sound a death-knell to de-
nmocracy - and woul'd-hel p usher in autocracy or
di ct at or shi p. I't cannot be gainsaid that

nodern communi cation nediuns _advance public
interest by informng the public of the events
and devel opnents that have taken place and
t her eby educating t he voters, a rol e
consi der ed significant for the Vi br ant
functioning of a denobcracy. Therefore, in any

set-up, nore so in a denocratic set-up |like
ours, dissem -
204

nation of news and views for popular con-
sunmption is a nust and any attenpt to deny the
sanme nust be frowned upon wunless it falls
within the mischief of Article 19(2) of the
Constitution. It follows that a citizen for
propagati on of his or her ideas has aright to
publ i sh f or circul ation hi s Vi ews in
peri odi cal s, magazines and journals or through
the electronic nedia since it is well ~ known
that these communi cati on channels are /great
purveyors of news and vi ews and nake  consi d-
erabl e i mpact on the minds of the readers and
viewers and are known to mould public opinion

on vital issues of national inmnportance. Once
it is conceded, and it cannot indeed  be
di sput ed, t hat freedom of speech and

expression includes freedomof circul ati on and
propagation of ideas, there can be no doubt
that the right extends to the <citizen being
permtted to use the media to answer the
criticismlevelled against the view propagat ed
by him Every free citizen has an undoubted
right to lay what sentinments he pl eases before
the public; to forbid this, except to the
extent permitted by Article 19(2), would be an
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inroad on his freedom This freedom nust,
however, be exercised with circunspection and
care nust be taken not to trench on the rights
of other citizens or to jeopardise public
interest. It is manifest from Article 19(2)
that the right conferred by Article 19(1)(a)
is subject to' inposition of reasonabl e
restrictions in the interest of, anongst
others, public order, decency or norality or
inrelation to defamation or incitenent to an
of f ence. It is, therefore, obvious t hat
subject to reasonable restrictions pl aced
under Article 19(2) a citizen has a right to
publish, <circulate and dissem nate his views
and any -attenpt to thwart or deny the sane
woul d offend Article 19(1)(a)."
(Enphasi s added)
161. Simlarly,” it was held in Odyssey Comunications
Pvt.Ltd. 'v. -Lokvidayan Sanghatana & Ors. (1988 Suppl. (1)
S.C. R 486):
“I't can no longer be disputed that the right
of a citizen to exhibit filns on t he
Door darshan subject to the terns and con-
ditions to be inposed by the Doordarshan is a
part / of ‘the fundanental right of freedom of
expression guaranteed under Article 19(1)(a)
of the Constitution of I'ndia- which can be
curtailed only under circunmstances which are
set out in clause (2) of Article 19 of the
Constitution of India. The right is simlar
to the right of a citizen to publish his views
through any other nedia such ~as newspapers,
nmagazi nes, advertisenent boardings etc. sub-
ject to the terns and conditions of the owners
of the media. W hasten to add that what we
have observed here -does not nmean that a
citizen has a fundamental right to establish a
private broadcasting station, or teleyvision
centre. On this question, we reserve our
opi ni on. It has to be decided in an
appropriate case."
The- Court held that since the Union of India and
Door darshan have failed to produce any naterial to show that
“"the exhibition of the serial was prinma facie prejudicial to
conmuni ty", the refusal cannot be sustai ned.
162. Be that as it may, by virtue of Section 4, radio and
tel evi sion have remained a monopoly of t he Centra
Government  Though in the year 1990, Parlianment enacted the
"Prasar Bharati (Broadcasting Corporation of India) /Act,
1990, it never cane into force because the Central Gov-
ernnment did not choose to issue a notification appointing
the date (from which the Act shall cone into force) as
contenpl ated by Section 1(3) of the said Act. Be that ‘as it
may, Government nonopoly over broadcasting nmedia is nothing
unusual and it is
205
not solely because of the fact that India was not an
i ndependent country, or a denocracy, until 1947-50. Even in
wel | -establi shed denocracies, the position has been the
same, to start with, as would be evident froma brief resune
of the broadcasting history in those countries which we may
now proceed to exam ne. It would hel p us understand how the
freedom of speech and expression is understood in various
denocracies with reference to and in the context of right to
broadcast and telecast - conmpendiously referred to here-
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i nafter as broadcasting.

Broadcasting Law in other Countri es:

163. The history of broadcasting in United States and
other European countries has been basically different,
per haps because of historical factors besides constitutiona
princi pl es. In the United States, courts have regarded
freedom of speech alnost entirely as a |iberty against the
State, while the constitutional courts in Europe have | ooked
upon it as a value which may sonetinmes conpel the governnent
to act to ensure the right. Constitutions of nbost of the
countries in western Europe, e.g Germany, Italy and France
are of post World War-I11 vintage whereas the First Amendnent
to the United States Constitution is nore than 200 vyears
old. These nbdem European Constitutions cast an obligation
upon their governnentsto pronote broadcasting freedom and

not merely to refrain from interfering with it. The
Constitution of Germany expressly refers to the right to
broadcast | as part of freedom of speech and expression. So

far as the United Kingdomis ~concerned, the devel opnent
there has to be understood in the context of its peculiar
constitutional history coupled with the fact that it has no
witten constitution. Even so, freedom of thought and
expression has been an abiding faith with that nation. It
has been a refuge for non-conform sts and radical thinkers
all over the world - a fact, which does not beg any proof
And yet broadcasting in all these countries was a State or a
public nonopoly to start with. Only nmuch later have these
countries started licensing private broadcasting stations.
The rmain catalyst for this developnent has been Article 10
of the European Convention on Human Ri ghts which guarantees
freedom of expressionto all the citizens of the nmenber
countries and refers specifically to radio and television
It says:
"10(1) Everyone has the right to freedom of
expression. This right shall include freedom
to hold opinions and to receive and inport
informati on and i deas without interference by
public authority and regardl ess of frontiers.
This Article shall not prevent States from
requiring the |licensing of br oadcast i ng,
tel evision or cinema enterprises.
(2) The exercise of these freedoms, since it
carries with it duties and responsibilities,
nay be subj ect to such formalities,
conditions, restrictions or penalties as are
prescribed by law and are necessary in a
denocratic society, in the interests of na-
tional security, territorial integrity or. pub-
lic safety, for the prevention of disorder or
crime, for the protection of health or norals,
for the protection of the reputation-or rights
of others, for preventing the disclosure of
information received in confidence, or for
mai ntai ning the authority and inpartiality of
the judiciary."
(Enphasi s added)
More about this provision later.

164. In the United States, of course, radio and television
have been operated by

206

private undertakings fromthe very begi nning. As pointed

out by the United States Suprene Court in Col unbi a
Broadcasting Systemv. Denocratic National Committee [(1973)
412 U.S. 94 - 36 L.Ed.2d.772], at the advent of the radio,
the governnent had a choice either to opt for governnent
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nonopoly or governnent control and that it chose the latter.
The role of the governnment has been described as one of an
overseer" and that of the licensee as a "public trustee"
The position obtaining in each country may now be noted
briefly.

UNI TED KI NGDOMr :

165. The first licence to operate eight radio stations was
granted to British Broadcasting Conpany (BBC) in 1922. In
1927, British Broadcasting Conmpany was replaced by British
Broadcasting Corporation. The Sykes Conmittee, appointed in

1920s, considered the overall state control of radi o
essential in viewof its influence on public opinion but
rejected operation of the nediumby the State. The ot her

conmittee appointed in 1920s, viz., Crawford Comrmittee, also
recommended that radi o-should remain a public nonopoly in
contra-distinction to the United States systemof 'free and
uncontrolled transm ssion’. |I|t, however, reconmended that
the government company shoul d be reorgani sed as a comn ssion
ei t her ‘under
*This part of the judgnent dealing with the
broadcasting | aw-obtaining in United Kingdom
and ot her European countries is drawn |argely
fromthe Book "Broadcasting Law A Conparative
Study”™ (1993 Edition) by Eric Barendt, Goodnan
Prof essor of Media Law, University College,
London / and his article "The influence of the
German and ltalian Constitutional courts on

their Nat i onal Br.oadcasti ng systens",
publ i shed in ' Public Law, Spring 1991
a statute or as a public conpany |limted by guarantee. In

1927, a Royal Charter was granted with a view to ensure the
i ndependence of BBC, which charter has been  renewed from

time to time. It prohibits the BBC fromexpressing.its own
opinion on current political and-social issues and from
receiving revenue from —advertisenent or conmer ci a

sponsor shi p. The power to give directions is reserved to
the governnent. |In 1935, the Corporation was |icensed by
the Post-Master GCeneral to provide a public teleyvision
service, which was introduced in the follow ng ~year. The
nonopoly of BBC continued till 1954. In that vyear, the

British Parlianment enacted the Television Act, 1954 es-
tablishing the |ndependent Tel evision Authority (ITA) to
provi de tel evision broadcasting services additional to those
of the BBC. The function of the Authority was to enter into
contracts with programre conpanies for the broadcast of
conmer ci al  programres. In 1972, I TA was redesignated as
| ndependent Broadcasting Authority (1BA). In 1984, |1BA
acquired powers in respect of direct broadcasting by
satellite.

166. The Peacock Conmittee appointed in 1980s to exami ne the
guesti on whether BBC should be conpelled to take adver-
tising, rejected the idea but advocated deregulation of
radi o and tel evision. The government accepted the proposa

and, accordingly, the Parlianment enacted the Broadcasting
Act, 1990. Section 1 established the |Independent Tel evision
Conmission (ITC) with effect fromJanuary 1, 1991 in the
place of [IBA and the Cable Authority. The ITC is vested
with the power to Iicence and regul ate non-BBC

207

television services including Channels 3 and 4 and the
proposed Channel 5 besides cable and satellite services.
Section 2 requires that the | TC discharge its functions in
the nmanner it considers best to ensure a wide range of TV
programme services and also to ensure that the programes
are of high quality and cater to a variety of tastes and
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interests. In 1991, ITV decided to grant 16 new channels 3
licences to private bodies with effect from January 1, 1993.
The allocation was to be nmade by calling for tenders - the
hi ghest bidder getting it - subject, of course, to the
bi dder satisfying the qualifying criteria. The eligibility
criteria prescribed guards against granting |icences to non-
EEC nationals, political bodies, religious bodies and ad-
vertising agencies. It also guards agai nst concentration of
these licences in the hands of few individuals or bodies.
Sections 6 and 7 inpose strict programre controls on the
i cencees whil e Secti ons 8 and 9 regul ate t he
advertisenents. The programme controls include politica

inmpartiality, eschew ng of excessive violence, due regard
for decency and good taste anpbng others. The programres
shoul d not also offend religious feelings of any comunity.
Section 10 provides for government control over |icenced
services. Section 11 provides for nonitoring by ITC of the
progranmmes broadcast by |licenced services. It is obvious
that this Act has no application to BBC, which is governed
by the Royal Charter, as stated herei nabove. The Act has
al so set up a Radio Authority to exercise conparable powers
over radio services. It is said that this Act wultimately
i nposed as many restraints on broadcasters freedomas there
were in force earlier

FRANCE

167. Para Il of the Declaration of the Ri ghts of Man adopted
by the National Assenbly in 1789** - affirmed in the pre-
anble to the Constitution of the Fifth Republic (1958) and
treated as binding onall branches of the government - guar-
antees freedom of dissem nation of thought and opinion

This provision - the child of the French Revolution - has
greatly influenced the devel opnment of broadcasting  freedom
in that country. Initially, licences were granted to

private radio stations to function along side the public
network but wth the out-break of the Wrldwar 11, the
licences of private broadcasters were suspended and |ater

revoked. From 1945 to 1982, broadcasting renained 'a State
nonopol y. The governnent exercised tight control ‘over the
radi o. An ordi nance issued in 1959 |egalised  government
control . In 1964, public nonopoly was re-affirned by Iaw.
In 1974, t he State Organi sati on, Ofice de I'a

radi odi f fusi on-tel evi sion Francai se (ORTF) was divided into
seven separate institutions catering to radio and television
broadcasts in the country. This was done with a
**Para 11 reads: "Xl. The unrestrained  com
muni cati on of thoughts and opinions being one
of the nost precious rights of man, every
citizen mmy speak, wite and publish freely,
provided he is responsible for the abuse of
this liberty in cases deternmned by law. / " At
the same tinme, Para 4 sets out the Llimtation
implicit in all freedons conprised in the
concept of political liberty. It
says:  ....... The exercise of the natural
rights of every man has no other Iimts than
those which are necessary to secure to every
other nman the free exercise of the same
rights; and these limts are deterninable only
by the | aw. "
208
view to introduce conpetition anong the public television
conpani es. The governnent exercised a significant degree of
control over all these units. No private broadcasting was
al | owed since broadcasting services were regarded as
essentially public. The State nmonopoly in the mtter of
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br oadcasti ng was uphel d by Consei | constitutionne

(Constitutional Court) in 1978. In 1982, however, a
significant change took place. The State recognised the
right of citizens to have a "free and pluralist broadcasting
system'. Even so, permission to institute a private
broadcasting station was dependent on prior authorization of
the governnent. This provision was upheld by the Consei

Constitutionnel as conpatible with Para 11 of t he
Declaration of the Rights of Man, In 1985, the |aw was
amended providing for private broadcasting and television

stations. In 1986, the governnent sought to privatise one
of the public television channels which i nmedi ately provoked
controversy. The Conseil constitutionnel ruled (in 1986)

that principle of pluralismof sources of opinion was one of
constitutional significance, against which the concrete
provi sions of the proposed Bill mnmust be assessed Il observed
that access to a variety of views was necessary for the ef-
fective guarantee of the freedomof speech protected by the
Declaration of the Rights of nan. At the sane tine, it
found nothing wong with the decision to favour private
television but held that it was for the Parlianment to
determ ne the appropriate structure for broadcasting in the
light of freedom of conmunication and other rel evant

constitutional values, like public order, rights of other
citizens and pluralismof opinion. The |aw was accordingly
anmended. Wherever private broadcasting is allowed it is

governed by a contract between the applicant and the
admini strative authority.

GERMANY.

168. After the occupying authorities wthdrew from West
Germany in 1949, the pattern-that energed was one  of nine

regi onal public broadcasting organisations. They. forned
into an associ ation, the Arbeitsgeneinschaft der offentlich-
techtlichen Rundf unkanst al t en der Bunder srepubl i k

Deut schl and (ARD), in 1950 and under its auspices the first
public television channel was formed. Article 5  of the
Basi ¢ Law of 1949 states, "(E)very one shall have the right
freely to express and dissem nate his opinion by speech

witing, and pictures and freely to inform hinself from
generally accessible sources. Freedomof the press and
freedom of reporting by neans of broadcasts and filns are
guar ant eed. There shall be no censorship." In a decision
rendered in 1961, the Federal Constitutional Court held
inter alia that in view of the shortage of frequencies and
the heavy cost involved in establishing a TV station, public
broadcasting nonopoly is justifiable, though not constitu-
tionally mandatory. It held further that  broadcasting,
whet her public or private, should not be dom nated by State
or by comercial forces and should be open for the
transm ssion of a wide variety of opinion. [(12 BVerfGE 205-
196)] . There was a long battle before private conmmercia

broadcasting was introduced. Many of the States in West
Germany were opposed to private comercial broadcasting.
The Constitutional Court ruled in 1981 The Third Tel evision
Case - 57 BVer EfG 295) that private broadcasting was not
inconsistent with Article 5 of the Basic Law but it observed
that unlike the press, private
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broadcasting should not be left to market forces in the
interest of ensuring that a wide variety of voices enjoy

access to it. It recognised that the regulation of private
broadcasting can be different in content fromthe regul ation
applying to public broadcasting. |In course of tine, private

tel evision conpanies cane into existence but in the
beginning they were confined to cable. In the Fourth
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Tel evi si on Case decided in 1986 (73 BVerfGE 118), the court
held in the present circunstances, the principal public
service functions of broadcastings are the responsibility of
the public institutions whereas private broadcasters nmay be
subjected to |ess onerous progranme restrictions. Only
after the decision of the Constitutional Court in 1987 were
the private conpanies allocated terrestrial frequencies. It
appears that notwi thstanding the establishment of private
conpanies , it is the public broadcasting conpanies which
dominate the scene and attract nore advertisenent revenue.
The German constitutional court has exercised enornous
i nfluence in shaping the contours of broadcasting |aw. It
has interpreted the broadcasting freedomin a manner wholly
different fromthe United States Suprenme Court casting an
obligation upon the State to act to ensure the right to al
citizens.

| TALY:

169. Inltaly too, the broadcasting was under State control
to start with. 1n71944, Radio audizioni Italia (RAI) was
created ‘having a nmonopoly in broadcasting. It still holds
the concession for public radi o and broadcasting. Article
21(1) of the Italian Constitution, 1947 provides that
"(E)veryone has the right to express hinself freely
verbally, in witing, -and by any other nmeans". Thi s
provision was relied upon by potential private broadcasters
in support of their claimfor setting up private conmmercia
stations. In a decision rendered in"1960 (Decision 59/60
(1960) G urisprudenza Constituzional e 759) t he
Constitutional Court  of Italy upheld RAI’s nonopoly wth
reference to Article 43 of the Constitution  which enables
legislation to reserve (or expropriate subject to com
pensation) for the state, businesses which “are concerned
with vital public service or are npatural” nonopolies and

which are of pre-eminent public interest. It denied the
right of applicants to establish private radio or television
stations. it-opined that private br oadcasti ng woul d

i nevitably be domnated by a’ few corporations and,
therefore, not in public interest, an aspect which was
reaffirmed in a decision in 1974. (Decision 225/74 /(1974)
G urisprudenza  Constituzionale 1775). It held that
broadcasting provides an essential service in a -denocratic
society and could legitimately be reserved for a public
institution, provided certain conditions were nmet. In
particular, it said that radio and tel evision should be put
under parliamentary, and not executive control ~to _ensure
their independence and that rules should be drawmn up to
guarantee the access of significant political and socia

gr oups. Accordingly, the Parlianment enacted the Legge in
April, 1975 which provided for a greater control by a
Parlianmentary Commission over the progranmes and /'their
content. In 1976, the Constitutional Court ruled “(Decision

202/ 76 (1976) Gurisprudenza Constituzionale 1276) that
while at the national level, the nonopoly of RAl is ‘valid,
at the local level, it is not, since at the |ocal leve
there is no danger of private nonopolies or oligopolies
enmergi ng a hope belied by subsequent devel opnents.

210

Thi s anbi guous decision resulted in establishment of a |arge
nunber of private radio stations in Italy notw thstanding
the re-affirmati on of RAI’s national nonopoly in 1981 by the
court. One of the mpjor rather the largest -  private
television and radi o networks which thus cane into existence
is the $7 billion Fininvest Conpany, controlled by Silvio
Berl usconi (the Ex-Prime Mnister of Italy, who resigned in
Decenmber, 1994). It owns three major TV networks in Italy.
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Thi s devel opnment pronpted the Constitutional Court, in 1988,
to call for a pronpt and conprehensive regul ati on of private
broadcasti ng containi ng adequate anti-trust and other anti-
nonopol i stic provi si ons to saf eguard pl uralism

Accordingly, a law was nade in 1990 which devised a system
for licensing private radio and tel evision stations.

AUSTRI A:

170. Broadcasting has been a State nonopoly in Austria
t hr oughout . Thi s monopoly was chal | enged -as inconsistent
with Article 10 of the European Convention before the
Austrian Constitutional Court which repelled the attack with
reference to clause (2) of Article 10. It held that
inasmuch as a |law nade by the State, viz., Constitutiona

Broadcasting Law had introduced a licencing system wthin
the neaning of the |ast sentence in Article 10(1) of the
Convention and since the said systemwas intended to secure
objectivity and diversity of opinions, no further need be

done. 't held that the Austrian Broadcasting Corporation
with the status of an autononmous public | aw corporation is a
sufficient ~conpliance not only with the national |aws but

also with Article 10 of the Convention and that granting
licence to every applicant woul d defear the objectives of

pluralism diversity of ~“views and range of opi ni ons
underlying the said Austrian |law. Several individuals and
organi sations, who were refused television/radio |icences,

| odged conpl ai nts wi th the European Human Rights Comi ssion
which referred the matter for the opinion oft the European
Human Rights Court [EHRC] (at Strasbourg). The court held
that the refusal to consider the applications for |Iicence
amounted to a violation of Article 10 (Infornmationsverein
Lentia & Ors. v. Austria - 15 Human Ri ghts | aw Journal 31 -
j udgrment dated 24th Novenber, 1993). The reasoning of the
Court is to be found in paragraphs 38 and 39 which read
t hus:

" 38. The Court has frequently stressed the

fundanental role of freedom of expression in a

denocratic society, in particular wher e,
t hrough the press, it serves to i npart
information and ideas of general interest,

which the public is. noreover entitled to
receive (see, for exanple, nutatis - mutandis,
the Observer and Quardian v. the United
Ki ngdom j udgrment of 26 Novenber 1991, Series A
no. 216, pp. 29-30, $59 - 13 HRLJ 16 (1992)).
Such an undertaki ng cannot ~be successfully
accomplished wunless it is grounded in the
principle of pluralism of which the State is
the wultimate guarantor. This observation is
especially wvalid in relation to audio-visua

nedi a, whose programmes are often broadcast
very widely.

39. 0 'all the nmeans of ensuring that | these
val ues are respected, a public nonopoly.is the
one which inposes the greatest restrictions on
the freedom of expression, nanely the tota
i mpossibility of broadcasting otherwi se than
through a national station and, in sone cases,
to a very limted extent through a | ocal cable
station. The far reaching character of such
211
restrictions neans that they can only be
justified where they correspond to a pressing
need.

As a result of the technical progress nade
over the | ast decades, justification of these
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restrictions can no |onger today be found in
considerations relating to the nunber of
frequenci es and channel s avail abl e; t he
CGovernment accepted this. Secondly, for the
purposes of the present case they have | ost
much of their raison d etre in view of the
nultiplication of foreign programmes ained at
Austrian audiences and the decision of the

Admi ni strative Court to recogni se t he
| awful ness of their retransm ssion by cable
(see paragraph 21 above). Finally and above
all, it cannot be argued that there are no

equi valent |l ess restrictive solutions; it is
sufficient 'by way of exanple to cite the
practice ~of certain countries which either
i ssue licences subject to specified conditions
of wvariable content or make provision for
forms of private participation in the ac-
tivities of the national corporation.™
The Court then dealt with the argunent that "Austrian narket
was too snmall to sustain a sufficient nunber of stations to
avoid regroupings and the -constitution of the private
nmonopol i es" and rejected it in the follow ng words:
"42. The ~court is not  persuaded by the
Government’s argunment. Their assertions are
contradicted by the experience of severa
European States, of _a -conparable size of
Austria, in which the coexistence of private
and public stations, according to rules which
vary fromcountry to country and acconpanied
by nmeasures preventing the developnent of
private nonopolies, shows the fears expressed
to be groundl ess."
171. The Court finally concl uded;
"43. In short, like the Comn ssion, the Court
considers that the interferences in issue were
di sproportionate to(the aimpursued and were,
accordingly, not 'necessary in a denocratic
society. There has therefore beena violation
of Article IQ"

172. I n our opinion, the reasoning of EHRC is unacceptable
for wvarious reasons which we shall set out at the proper
st age.

OTHER WESTERN EUROPEAN COUNTRI ES.

173. In Dennmark, private broadcasting was permtted by
Legi sl ation enact ed in 1985. In Portugal , private
broadcasting was allowed only in 1989, by anending the
Constitution. 1In Switzerland too, private broadcasting has
been allowed only recently. Private broadcasting is,

however, subject to strict programe control

UNI TED STATES OF AMERI CA:

174. In the United States, there was no | aw regul ating
the establishnent and worki ng of broadcasting conpanies til
1927. In that year, Radio Act, 1927 was enacted by Congress
creating the Federal Radio Conmission wth authority to
grant three year licences to operate radio stations on an
assigned frequency. |In the year 1934, the Congress enacted
the Federal Conmunications Act. This Act placed the tele-
phone and wirel ess conmuni cati ons under one authority, viz.,
Federal Conmuni cations Commi ssion (FCC). The Comm ssion had
the authority to assign frequency for particular areas, to
prescribe the nature of the service to be provided for
different types of stations and to decide licence ap-
plications. The only guideline issued to the Comm ssion was
that it should exercise its powers keeping in view the "pub-
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lic interest, conveni ence and necessity".. It is under these
guidelines that the FCC evolved the Fairness Doctrine in
1949. Notwi t hstanding the First Amendnent, the United
States Suprene Court held that the freedom of speech did not
entail a right to broadcast without a licence. It held:
"unli ke other nodes of expression, radio inherently is not
available to all" vide NNB.C. v. US. [319 US 190 (1943)].
The Fairness Doctrine was approved by the Suprene Court in
Red Lion Broadcasting Company v. F.C.C. [395 US 367 (1969)].
The Court observed: "Although broadcasting is clearly a
medi um affected by a First Armendnent interest, differences
in the characteristics of news nedia justify differences in
the First Amendnent standards applied to them Were there
are substantially nore individuals who want to broadcast
than there are frequencies to allocate, it is idle lo posit
an unbridgeable First Anendnent right to broadcast com
parable to the right of every individual to speak, wite or
publish ... those who are licenced stand no better than
those to whom licences are refused A license pernits
br oadcasting, —but the |icensee has no constitutional right
to be the one who holds the |license or to nmonopolize a radio
frequency to the exclusion of his fellowcitizens .... The
people as a whole retain their interest in free speech by
radi o and their collective right to have the nmedi um function
consistently with the ends and purposes of the First
Amendnent . It is the right of the viewers -and |isteners,
not the right of the broadcasters which is paranpbunt. It is
the right of the public to receive suitable access to
social, political, esthetic nmoral and other ideas and expe-
ri ences whi ch is crucial here In 196770, public
broadcasti ng was established on a national basis through the
institution of the Corporation for Public Broadcasting
(CPB), wviz., the Public Broadcasting Service (PBS) for
tel evision and National radio service.~ The CPB is funded by
appropriations made by the Congress. 1In 1978, the  Supreme
Court affirmed in FCC. v. National Ctizens Conmittee for
Broadcasting (436 U.S.775) that:

"in making [its] licensing decisions between

conpeting applicants, the Conmi ssion has |ong

gi ven "primry si gni fi cance" to
"diversification of control of the nedia of
nass conmuni cati ons. " Thi s pol i cy is

consistent with the statutory schene and with
the First Anmendnent goal of- achieving "the
wi dest possi bl e di ssem nation of information
from diverse and antagoni stic sources."*** Pe-
titioners argue that the regul ations are. in-
valid because they seriously restrict’ the
opportunities for expression of both broad-
casters and newspapers. But as we stated in
Red Lion, "to deny a station licence 'because
"the public interest’ requires it 'is ‘not a
deni al of free speech’." The regulations are a
reasonable nmeans of pronoting the public
interest in diversified mass communicati ons;
thus they do not violate the First Anmendnent
rights of those who will be denied broadcast
i censes pursuant to them
175. 1t is significant to notice the statement that "to deny
a station licence because '"the public interest’ requires it
'is not a denial of free speech"™’ a holding to which we
shall have occasion to advert to |later. Yet anot her
rel evant observation of Burger,C J. is to the followng
ef fect:
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*** As far back as 1948, the Court held in US
v. Paranpunt Pictures (92 L. Ed. 126 1) that
no nmonopoly can be countenanced in the nmatter
of First Amendment rights.
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"The Commission (F.C.C.) was justified in
concl udi ng that the public i nterest in

provi di ng access | o market place of "ideas and
expressions " would scarcely be served by a
system so heavily weighted in favour of the
financially affluent or those with access to
wealth........
(Enphasi s added)
176. In 1970s, however, it was argued that programm ng
restraints were contrary to the First Amendnent besides
bei ng unproductive. and that broadcasting |icencees should
enjoy the sanme rights as newspaper editors and owners. In
course of ‘tine. the government noved towards deregul ati on of
broadcasting and ultimately in 1987 the Fairness doctrine
was repealed by FCC. An attenpt by Congress to restore the
said rul e by an enactnent was vetoed by the President.
177. Having exam ned the systens obtaining in the United
States and maj or west European countries, Eric Barendt says:
"These developnents illustrate the wi dely
di ver gent appr oaches to br oadcasti ng
regulation in the United States
nost. part) in Europe. This-is partly an
aspect = of the nore sceptical attitude to
government and to- adm nistrative regulation
which has prevailed in the USA, at any rate
in the last twenty years. The First Amrendnent
has been interpreted -as conferring on
broadcasters rights, which  have not been
derived from the conparable provisions in
continental countries. ~Another explanation is
t hat in the USA private conmer ci al
broadcasting enjoyed for along tinme a de
facto nmonopoly, while in Britain, France,
Germany and Italy there was a public nonopoly.
It is interesting that there has been a
continuity to US broadcasting |aw, whi ch
(perhaps sadly) is not found in these European
jurisdictions. The Federal Comunications
Act has remained in force since its passage in
1934, though it has been anended on a handfu
of occasions."
(Eric Barendt: Broadcasting Law - Page3l)
178. W may now proceed to exam ne what does "Broadcasti ng
freedont nean and signify?
BROADCASTI NG FREEDOM Meani ng and content of.
179. There is little doubt that broadcasting freedom is

implicit in the freedomof speech and expression. The
Eur opean Court of Human Rights al so has taken the view that
broadcasting like press is covered by Article 10 of the

Convention guaranteeing the right to freedom of expression
But the question is what does broadcasting freedom nean?
Broadly speaking, broadcasting freedomcan be said to have
four facets, (a) freedom of the broadcaster, (b) freedom of
the listeners/viewers to a variety of view and plurality of
opi nion, (c) right of the citizens and groups of citizens to
have access to the broadcasting nedia, and (d) the right to
establish private radi o/ TV stations. W shall examne them
under separate heads.

(a) FREEDOM OF THE BROADCASTER

180. The first facet of the broadcasting freedomis freedom

and (for

t he
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from State or Governnental control, in particular from the
censorship by the Government. As the Peacock Committee put
it, pre-publication censorship has no place in a free
soci ety. Pre-publication censorship is prohibited in Ger-
many by Article 5 of the Basic Law. This principle applies
in equal neasure both to public and private broadcasting.
It is, however, necessary to clarify here that public
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broadcasting is not to be equated with State broadcasting.
Both are distinct. Broadcasting freedomin the case of pub-
lic broadcasting means the conposition of these bodies in a
manner so as to genui nely guarantee their independence. In
Germany, the Constitutional Court has ruled that freedom
from State control requires the legislature to frane sone
basic rules to ensure that Government is unable to exercise
any influence over the selection, content or scheduling of
pr ogr amres. Laws providing to the contrary were held bad.
I ndeed, the court al so enunciated certain guidelines for the
conposition and selection of the independent broadcasting
authoriti'es-on the ground that such a course is necessary to
ensure freedomfrom Governnent control. It should be noted
that an wunfettered freedomfor |icensees to select which
pr ogr ammes appear on their schedule to the conpl ete
disregard of the i'nterests of public appears more like a
property right than an attribute of freedom of speech. It
is for this reason that the German constitutional court
opined in 1981 (57 BVerfGE 295) and in 1987 (73 BVerfCE |
8) that television.and radio is an instrunent of freedom
serving the nore fundamental freedom of speech in the in-
terest of both broadcasters and the public. The court
opi ned that broadcasting freedomis to be protected insofar
as it's exercise pronotes the goals of free speech, i.e., an
i nfornmed denocracy and lively discussionof a variety of
Vi ews. The freedom of broadcaster cannot be understood as
nmerely an immnity from government intervention but nust be
understood as a freedomto safeguard free speech right of
-all the people w thout being domnated either by the State
or any comercial group. This is also the view taken by the
Italian and French courts.

(b) LI STENERS/ VI EWVERS RI GHT.

181. Broadcasting freedominvol ves and i ncludes the right of
the viewers and listeners who retain their-interest in free

speech. It is on this basis that the European courts have
taken the view that restraints on freedom of broadcasters
are justifiable on the very ground of free speech. [t has

been held that freedom of expression includes the right to
receive information and ideas as well as freedomto inpart

them "The free speech interests of viewers and |isteners
in exposure to a wide variety of material can best be  safe-
guarded by the inposition of programre standards, limting
the freedom of radio and tel evision conpanies. What is

i mport ant according to this perspective is that the
broadcasting institutions are free to discharge their
responsibilities of providing the public with a balanced
range of programmes and a variety of views. These free
speech goals require positive legislative provision to
prevent the dom nation of the broadcasting authorities by
the governnent or by private corporations and advertisers,
and perhaps for securing inmpartiality........

182. The Fairness Doctrine evolved by FCC and approved by
the United States Suprene Court in Red Lion protected the
interest of persons by providing a right of reply to
personal attacks. But difficulties have arisen in the
matter of enforcing the listeners’ /viewers’ rights through
courts.
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(c) ACCESS TO BROADCASTI NG

183. The third facet of broadcasting freedomis the freedom
of individuals and groups of individuals to have access to
broadcasting nedia to express their views.
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The first argunent in support of this theory is that public
is entitled to hear range of opinions held by different
groups so that it can nake sensible choices on political and
social issues. |In particular, these views should be exposed
on television, the nobst inportant contenporary nedi um It
is indeed the interest of audience that justified the
inmposition of inpartiality rules and positive progranme
st andards upon the broadcasters. The theoretical foundation
for the claimfor access to broadcasting is that freedom of
speech nmeans the freedomto communi cate effectively to a
mass audi ence whi ch neans through nmass nedia. This is also
the view taken by our court as pointed out supra.

184. An inportant decision on this as’'pect is that of the
United States Suprenme Court in Colunbia Broadcasting System
v. Denocratic National Committee [412 US 94 (1973)]. The
CBS denied to Denocrats and a group canpai gning for peace in
Vi etnam any advertising tinme-to comrent upon contenporary
political issues. |Its refusal was upheld by the FCC, but
the District of Colunmbia Crcuit Court of Appeals ruled that
an absolute ban on short pre-paid editorial advertisenents
infringed the First Amendnent and constituted inpernissible
di scrim nation. The Suprene Court, however, allowed the
pl ea of CBS hol ding that recognition of a right of access of
citizens and groups would be inconsistent with t he
broadcasters’ freedom They observed that if such right
were to be recognised, wealthy individuals and  pressure
groups woul d have greater opportunities to pur chase
advertising time. It rejected the "view that every potentia
speaker is ’'the best judge of what the Ilistening public
ought to hear ". (Burger,C J.) Sone Judges expressed the
opi ni on that the broadcaster enjoyed the sane First
Amendnent rights as the newspapers whereas the /‘minority
represented by Brennan and Marshal |,JJ. was of the view that
freedom of groups and individuals to effective  expression
justified recognition of some access rightsto radio and
tel evi sion.

185. It appears that this aspect has been debated nore
intensively in Italy. The Italian constitutional court held
that the nmonopoly of RAlI can be justified only on certain
conditions, one of them being that access nust be all owed so
far as possible to the political, religious and socia
groups, representing various strands of opinion in society.
It opined that statutory provision for access was required
by Article 21 of the Constitution guaranteeing freedom of
expression. The Italian courts viewed access as a goal or a
policy rather than a matter- of fundanmental right while at
the sanme time protecting the individual’s right of  reply.
On this aspect, Barendt says: There are also practica
objections to access rights. It may be very difficult to
deci de, for exanple, which group are to be given access, and
when and how often such programmes are shown. There is a
danger sone groups will be unduly privileged........

(d) THE RI GHTS TO ESTABLI SH PRI VATE BROADCASTI NG STATI ONS
186. The French Broadcasting Laws of 1982 and 1989 linmit the
right of citizens to establish private broadcasting stations
inthe light of the necessity to respect individual rights,
to safeguard pluralismof opinion and to protect public
interests such as national security and public order. No
private radio or television channel or sta-
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tion can be established w thout prior authorisation fromthe

regul atory body, Conseil superieur de |’'audiovisuel. In
Britain, the ITC and the Radio Authority nust grant the
necessary |licence for establishing a private television or
radio station. |In none of the European countries is there
an unregulated right to establish private radio/television
station. It is governed by law. Even in United States, it

requires a licence from FCC.

187. Let us examine the position obtaining in Italy and
Germany where constitutional provisions corresponding to
Article 19(1)(a) - indeed nore explicit in the case of
Germany - obtain. Notwithstanding Article 21, referred to
herei nbefore, the Italian Constitutional Court continues to
hold that public nonopoly of broadcasting is justified,

atleast at national level till adequate anti-trust laws are
enacted to prevent the developrment of private nedia oli-
gopol i es. In fact, this principle has been applied in the
case of local broadcasting and private broadcasting allowed
at local level. The Italian Constitutional Court is of the

view that ~Article 21 of the Italian Constitution does no
doubt confer right to speak freely but this right is to be
exerci sed by "using nmeans already at one’'s disposal, not a
right to use public property, such as the airwaves ". The
analogy with the right to establish private schools was held
to be a weak one and rejected by the Constitutional Court.
More particularly, it is of the viewthat it is inpossible
to justify recognition of a right which only a handful of
i ndi vidual s and nedi a comnpani es can enjoy in practice.

188. In Germany too, the Constitutional Court has not
recognised a right inthe citizens to establish private
television/radio stations at their choice.” The question was
left open in what is called the Third Tel evision case. This
qguestion has, however, lost its significance in view of the
aws nade in 1980s pernmitting private broadcasting. «Wat is
relevant is that even after the enactment of the said |aws,
the Constitutional Court held in~ Sixth Television case
(decided in 1991) that establishment of private broadcasting
stations is not a matter of right but a matter for the State

(legislature) to decide. |If the State, |I|egislation does
permit such private broadcasting, it has been held at the
same time, it cannot inpose onerous pr ogranme and
advertising restrictions upon themso as to inperil their
exi st ence.

189. So far as the United States is concerned, where

i cencing of private broadcasting stations has been in vogue
since the very beginning, the Supreme Court said in C B.S.
V. Denocratic Committee [36 L.Ed.2d.772 (1973)] t hat

"(B)ecause the broadcast nedia utilize a valuable and |Iim
ited public resource, there is also present an unusual order
of First Amendnent values". It then affirnmed the holding in

Red Lion that "no one has a First Armendnent right to a
license or to nonopolize a radio frequency; to 'deny a
station |icense because 'the public interest’ requires it
"is not a denial of free speech ... ****_  The
**** |t is true that reference to "the public
interest" in the above extract nust be under-
stood in the light of the guidance provided to
F.C.C., which inter alia directs the F.C.C. to
perform its functions consistent with public
interest, the fact yet remains that even the
gui dance so provided was understood to be
within the ambit of First Anendnent and
consistent with the free speech right guaran-
teed by it. It was held in National Broad-
casting Conpany v. United States (1943 319
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U.S. 190) that the guidance provided to F.C. C

to exercise its powers "as public convenience,

i nterest or necessity requires" did not

violate the First Amendment.
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court also affirmed that "it is idle to posi t an
unabri dgeabl e First Amendnent right to broadcast conparable
to the right of every individual to speak, wite or pub-
lish." 1t is relevant to nmention here that the distinction
made between the Press and the broadcasting nedia vis-a-vis
the First Anendment has been justified by an American jurist
Bol linger as based on First Anendnent values and not on
noti ons of expedi ency. He says that in "permtting
different treatnment of the two institutions...... (the)
Court has inmposed a conpromni se - a conpronise, however, not
based on notions of expediency, but rather on a reasoned and
principled acconmobdation of conpeting First Arendnent val -
ues". [75 Mchigan law Review 1, 26-36 (1976) quoted in
"Constitutional Law' by Stone, Seidman and others (Second
Edition) ‘at 1427-28].

190. It is true that with the advances in technol ogy, the
argunent of few or limted nunber of frequencies has becone
weak. Now, it is clained that an wunlimted nunber of

frequencies are available. W shall assume that it is so.
Yet the fact renmmins that airwaves are public property that
they are to be utilised to the greatest public good; that
they cannot be allowed to be nonopolised or hijacked by a
few privileged persons or groups; that granting license to
everyone who asks for it would reduce the right to nothing
and that such a licensing systemwuld end up in creation of
ol i gopolies as the experiencein Italy has shown - where the
limted experinment of permitting private broadcasting at the
local |evel though not at the national level, has ‘resulted
in creation of giant nedia enpires and nedia magnates, a
devel opnent not conducive to free -speech right of the
citizens. It would be instructive to note the |anent of the
United States Suprene Court regarding the del eterious effect
the energence of nedia enpires had on the freedomof / Press
in that country. In Mam Herald Publishing Conpany v. Tor-
nillo (1974 - 418 U.S. 24 1), the Court said:

"Access advocates submt that .... the press

of today is inreality very different from

that known in the early years of our nationa

exi stence. . ...
The elimnation of conmpeting newspapers in
nost of our | ar ge cities, and t he

concentration of control of nedia that results
from the only newspaper’s being owned by the
sane interests which own a television station
and a radio station, are inportant conponents
of this trend towards concentration of contro

of outlets to informthe public.

The result of these vast changes has been to
place in a few hands the power to inform the
American people and shape public opinion

Much of the editorial opinion and comentary
t hat is printed is that of syndi cat ed
columists distributed nationwi de and, as a
result, we are told, on national and world
issues there tends to be a honogeneity of

editorial opi ni on, conment ary, and
interpretive analysis. The abuses of bias and
mani pul ative reportage are, |likewi se, said to

be the result of the vast accumulations of
unrevi ewabl e power in the nodem nmedi a enpires.
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In effect, it is clained, the public has | ost
any ability to respond or to contribute in a
nmeani ngful way to the debate on issues....

The obvious sol ution, which was available to
di ssidents at an earlier time when entry into
publishing was relatively inexpensive, today
woul d be to have additional newspapers. But
the same econonic factors which have caused
t he di sappear ance of vast nunbers of
nmet ropol i -
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tan newspapers, have nade entry into the
mar ket place of ideas served by the print

nedi a al nost inpossible. It is urged that the
clai m of newspapers to be "surrogates for the
public" carries with it a concomi t ant

fiduciary ~obligation to account for t hat
stewardship. Fromthis premse it is reasoned
that the only effective way to insure fairness
and accuracy and ‘to provide for sone
accountability is for governnent to t ake
affirmative action. The Fi rst Anmendnent
interest of the public in being
said ‘to be in peril because the "nmarketplace
of ideas " is today a nonopoly controlled by
the owners of the market........
(Enphasi s added)
O course, there is another side to this picture: the nedia
gaints in United States are so powerful that. Governnent
cannot always manipulate them - as was proved in the
Pent agon Papers’ case [New York Tines v.United States -
(1971) 403 U.S.713)] and in the case of President’s Cd aim of
Privilege [United States v. N xon - (1974) 418 U.S.683)].

These considerations - all of them enphasised by | Consti-
tutional Courts of United States and major west-European
countries - furnish valid grounds against reading into

Article 19(1)(a) a right to establish private broadcasting
stations, whether pernmanent or  tenporary, stationary or

nobi | e. Sane hol ding holds good for earth stations and
other telecasting equiprment which the petitioners want to
bring in through their chosen agencies. As - expl ai ned

herei nbefore, there is no distinction in principle between a
regular TV station and an earth station or other telecasting
facility. Mre about this aspect |ater.
191. Havi ng noticed the judicial w sdom of t he
Constitutional Courts in |eading denocracies, we nay turn to
the issues arising herein.

The Nature of grounds specified (in Article

19(2) of the Constitution
192. A look at the grounds in clause (2) of Article 19,
in the interests of which a law can be nade  placing
reasonable restrictions wupon the freedom of speech and
expression goes to show that they are all conceived in the
national interest as well as in the interest of society.
The first set of grounds, viz., the sovereignty and in-
tegrity of India, the security of the State, friendly
relations wth foreign States and public order are grounds
referable to national interest whereas the second set of
grounds, viz., decency, nmorality, contenpt of court,
defamation and incitenment to offence are conceived in the
interest of society. The inter-connection and the inter-
dependence of freedom of speech and the stability of society
is undeniable. They indeed contribute to and pronmpte each
ot her. Freedom of speech and expression in a denocracy
ensures that the change desired by the people, whether in

i nf or med

is
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political, economic or social sphere, is brought about
peacefully and through law. That change desired by the
people can be brought about in an orderly, legal and

peaceful nmanner is by itself an assurance of stability and
an insurance agai nst violent upheavals which are the hall-
mark of societies ruled by dictatorships, which do not
permt this freedom The stability of, say, the British
nation and the periodic convulsions wtnessed in t he
dictatorships around the world is anple proof of this
truism The converse is equally true. The nore stable the
society is, the nore scope, it provides for exercise of
right of free speech and expression. A society which feels
secure can and does permt a greater latitude than a society
whose stability is in
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constant peril. As observed by Lord Summer in Bowran V.
Secul ar Society Ltd. (1917 A C.406):

"The words, as well as the acts, which tend to endanger
society differ fromtine to tine in proportion as society is
stabl e or insecure in fact, or is believed by its reasonable
nmenbers to be open to assault. 1In the present day neetings
or processions are held | awful which a hundred and fifty’
years ago woul d have been deened seditious, and this is not
because the law is weaker or has changed, but because, the
times having changed, society is stronger than before.....

\. After all, the question whether a given opinion is a
danger to society is a question of the times and is a
guestion of fact. | desire to say nothing that would 1limt

the right of society to protect itself by process of |aw
from the dangers of the novenent, whatever that right may
be, but only to say that, experience having proved dangers
once thought real to be now negligible, and dangers once
very possibly inmnent to have now passed away, there is
not hi ng in the general rules as to bl aspheny and
irreligion .... which prevents us from varying their
application to the particular circunstances of our tinme in
accordance with that experience.
193. It is for this reason that our founding fathers 'while
guaranteeing the freedom of speech and expressi on provided
si mul taneously that the said right cannot be so exercised as
to endanger the interest of the nation or the interest  of
the society, the case may be. This is not nerely in-the
interest of nation and society but equally in the interest
of the freedom of speech and expression itself, the reason
bei ng the nutual rel evance and inter-dependence af oresaid.
194. Ref erence may al so be nade in this connection to
the decision of the United States Suprene Court in F.C.C V.
National Citizens Committee for Broadcasting  [(1978) 436
U S.775], referred to hereinbefore, where it has been /held
that "to deny a station |icence because the public interest
requires it is riot a denial of free speech": It is
significant that this was so said with reference to | First
Amendnment to the United States Constitution which guarantees
the freedom of speech and expression in absolute terns. The
mason i s obvious. The right cannot rise above the nationa
interest and the interest of society which is but another
nane for the interest of general public. It is true that
Article 19(2) does not use the words "national interest",
"interest of society" or "public interest" but as pointed
her ei nabove, the several grounds nentioned in clause (2) are
ultimately referable to the interests of the nation and of
the society. As observed by White,j., speaking for the
United States Suprenme Court, in Red Lion

"It is the purpose of the First Amendnent to

preserve an uninhibited marketpl ace of ideas
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in which truth will ultimately prevail, rather
than to countenance nonopolization of that
mar ket, whether it be by the Governnent itself
or a private licensee. Associated Press v
United States, 326 US 1, 20, 89 L Ed 2013,
2030, 65 S Ct 1416 (1945); New York Times Co.

v Sullivan, 376 US 254, 270, 11
700, 84 S O 710, 95 ALR2d 1412 (1964); Abrans
v United States, 250 US 616, 630, 63 L Ed
1173, 1180, 40 S ¢ 17 (1919) (Hol nes,J., dis-
senting). "[S]peech concerning public affairs
is more Onself-expression; it is the essence
of self-government." Garrison v Louisiana, 379
US 64, 74-75, 13 L Ed 2d 125, 133, 85 S C 209

(1964). See Brennan, The Suprene Court and
t he
220
Mei kl ej ohn i nterpretation of the First

Amendnent, 79 Hary L Rev 1 (1965). It is the
right of the public to receive suitable access

to social, ~political, esthetic, noral, and
ot her ideas and experiences which is crucia
here."
(Enphasi s added)
195. We nmay have to bear this in mnd while delineating
t he paranmeters of /this freedom 't would al so be

appropriate to Kkeep in mnd the observations in Colunbia
Broadcasting System v. Denocratic National Committee (36
L. Ed. 2d. 772), Burger,C. J. quoted the words of Prof, Chafee
to the follow ng effect:
"Once we -get away fromthe bare words of the
First Amendnent, we nust construe it as part
of a Constitution which creates a governnent
for the purpose of perfornmng several very
i mportant tasks. The First Anendment shoul d be
interpreted so as not to cripple the regular
wor k of the governnent.
196. W nust also bear in mind that the obligation of
the State to ensure this right to all the citizens of the
country (enphasi sed herei nbefore) creates an obligation upon
it to ensure that the broadcasting nedia is not nonopolised,
dom nated or hijacked by privileged, Trich and powerful
interests. Such nmonopolisation or dom nation cannot but be
prejudicial to the freedom of speech and expression of the
citizens in general - an aspect repeatedly stressed by the
Supreme Court of United States and the Constitutional Courts
of Germany and Italy.
197. The inportance and significance of television in_the
nodern worl d needs no enphasis. Mst people obtain the bulk
of their information on matters of contenporary interest
fromthe broadcasti ng nmedi um
The television is unique in the way in which it intrudes
into our homes. The conbination of picture and voice nakes
it an irresistibly attractive medi um of presentation. Cal
it idiot box or by any other pejorative name, it has a
trenendous appeal and influence over mllions of people.
Many of themare glued to it for hours on end each day.
Television is shaping the food habits, cultural values,
social nmores and what not of the society in a manner no
other nedium has done so far. Younger generation is
particularly addicted to it. It is a powerful instrument,
whi ch can be used for greater good as al so for doing i mense
harmto the society. It depends upon how it is used. Wth
the advance of technol ogy, the nunber of channels avail able
has grown enornously. Nati onal borders have becone

L Ed 2d 686,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 101 of 109

meani ngl ess. The reach of some of the major networks is
international they are not confined to one country or one
regi on. It is no longer possible for any governnent to
control or manipulate the news, views and information avail -
abl e to its people. In a manner of speaking, t he
technol ogical revolution is forcing inter-nationalism upon
the world. No nation can remain a fortress or an island in
itself any longer. Wthout a doubt, this technologica

revol ution is presenting new issues, conplex in nature - in
the words of Burger,C J., "conplex problems with many hard
guestions and few easy answers". Broadcasting media by its
very nature is different fromPress. Airwaves are public
property. The fact t hat a | ar ge nunber of
frequenci es/channels are available does not nmake t hem
anytheless public property. It is the obligation of the
State wunder our constitutional systemto ensure that they
are used for public good:

198. Now, what does this public good mean and signify in the
context of the
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br oadcast i ng medi unf? In a denocracy, peopl e govern
thensel ves and they cannot govern thensel ves properly unl ess
they are aware - aware of social, political, economic and

other issues confronting them To enable themto nmeke a
proper judgnment on/'those issues, they nmust have the benefit
of a range of opinions on those issues.. Right to receive
and inmpart information is inplicit in free  speech. Thi s
plurality of opinions, views and ideas is indispensable for
enabling themto make an informed judgment on those issues
to know what is their true interest, to nake t hem
responsi ble citizens, to safeguard their rights as also the
interests of society and State. Al ~ the ~constitutiona

courts of |eading denocracies, reference to which has been
made hereinbefore, have recognised and reiterated this
aspect. This is also the viewof the European Court of
Human Rights. In Castells v. Spain (14 EHRR 445) - quoted
in 1994 Public Law at 524 - the court held that free
political debate is "at the very core of the concept /of a
denocratic society".

199. From the standpoint of Article 19(1)(a), what is
paramount is the right of the listeners and viewers and not
the right of the broadcaster - whether the broadcaster is
the State, public corporation or a private individual or

body. A monopol y over broadcasting, whether by governnent
or by anybody else, Is inconsistent with the free speech
ri ght of the citizens. State control really nmeans

governmental control, which in turn means, control of the
political party or parties in power for the time being.
Such control is bound to colour the views, information and
opi nions conveyed by the nmedia. The free speech right of
the citizens is better served in keeping the broadcasting
nmedi a under the control of public. Control by public  means
control by an i ndependent public corporation or
corporations, as the case may be, forned under a statute.
As held by the Constitutional Court of Italy, broadcasting
provides an essential service in a denocratic society and
could legitimtely be reserved for a public institution

provided certain conditions are net. The corporation(s)
must be constituted and conposed in such a manner as to
ensure its independence from governnent and its inpartiality
on public issues. Wen presenting or discussing a public

issue, it nmust be ensured that all aspects of it are
presented in a bal anced manner, w thout appearing to espouse
any one point of view This will also enhance the

credibility of the nmedia to a very large extent; a
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controlled nedia cannot command that |evel of <credibility.
For the purpose of ensuring the free speech rights of the
citizens guaranteed by Article 19(1)(a), it is not necessary
to have private broadcasting stations, as held by the
Constitutional Courts of France and Italy. Allow ng private
broadcasting would be to open the door for power f ul
econom c, commercial and political interests, which may not

prove beneficial to free speech right of the citizens - and
certainly so, if strict programme controls and ot her
controls are not prescribed. The analogy wth press is
whol |'y i napt . Above all, airwaves constitute public

property. Wile, the freedom guaranteed by Article 19(1)(a)
does include the right to receive and inpart information, no
one can claimthe fundanental right to do so by wusing or
enpl oying public property. Only where the statute permts
him to use the public property, then only - and subject to

such conditions and restrictions as the | aw may i nmpose - he
can use ‘the public property, viz., airwaves. In other
words, Article 19(1)(a) does not
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enable a citizen to inmpart his ‘information, views and
opi nions by using the airwaves. He can do so wi thout using
the airwaves. It need not be enphasised that whil e
broadcasting cannot be effected w thout using airwaves,
receiving the broadcast does not involve any such use.
Ai rwaves, being public property nust be utilised to advance
public good. Public good lies in ensuring plurality of
opi ni ons, views and ideas and that would scarcely be served
by private broadcasters, who woul d be and who are bound to
be actuated by profit notive.  There is a far greater
i kelihood of these private broadcasters indulging in ms-
information, disinformation and nanipul ation of news and
views than the governnment-controlled media, which is at
| east subject to public and parlianentary scrutiny. The
experience in Italy, where the Constitutional Court allowed
private broadcasting at the |local |evel while denying it at
the national |evel should serve as a lesson; this/ limted
opening has given rise to giant nedia oligopolies as
nmentioned supra. Even with the best of progranme controls
it rmy prove counter-productive at the present juncture of
our devel oprent; the inplementation machinery in our country
| eaves much to be desired which is shown by the
i nef fectiveness of the several enactnents nmade with the best
of the intentions and with nost |audable provisions; this is
a reality which cannot be ignored. It is true that even if
private broadcasting is not allowed fromlndian soil, such
stations may spring up on the periphery of or outside our
territory, catering exclusively to the Indian public.
I ndeed, sone |ike stations have already cone into existence.

The space, it is said, is saturated wth comrunication
satellites and that they are providing and are able to pro
vi de any nunber of channels and frequencies. Mor e

technol ogi cal devel opnents nust be in the offing. But  that
cannot be a ground for enlarging the scope of Article 19(1
(a). It may be a factor in favour of allowing private
broadcasting - or it may not be. It may also be that the
Par | i ament decides to increase the nunmber of channels under
the Doordarshan, diversifying them into wvarious fields,

commercial, educational, sports and so on. O the Parlia-
ment may decide to permt private broadcasting, but if it
does so permt, it should not only keep in mnd the

experience of the countries where such a course has been
permitted but also the conditions in this country and the
conpul si ons of technol ogi cal devel opnents and the realities
of situation resulting fromtechnol ogi cal devel opnents. We
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have no doubt in our mind that it will so bear in mnd the
above factors and all other relevant circumstances. W nake
it clear, we are not concerned with matters of policy but
with the content of Article 19(1)(a) and we say that while
public broadcasting is inmplicit in it, private broadcasting
is not. Matters of policy are for the Parlianent to
consider and not for courts. On account of historical fac-
tors, radio and tel evision have remained in the hands of the

State exclusively. Both the networks have been built up
over the years 'Wth public funds. They represent the
weal th and property of the nation. It may even be said that

they represent the material resources of the conmunity
within the neaning of Article 39(b). They may also be said
to be 'facilities’ within the nmeaning of Article 38, They
nmust be enployed consistent with the above articles and
consistent with the constitutional policy as adunbrated in
the preanmble to the Constituticon and Parts |11 and |V. We
must reiterate that the Press whose freedomis inplicit in
Article 19(1)(a) stands
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on a different-footing. The petitioners - or the potentia

applicants for private broadcasting |icenses - cannot invoke
the analogy of the press. ~To repeat, airwaves are public
property and better remain in public hands in the interest
of the very freedom of ‘speech and expression of the citizens
of this country.

200. It would be appropriate at this stage to deal with the
reasoni ng of the European Court of Human Ri ghts in the case
of Informationsverein Lentia. The first thing to be noticed
in this behalf 1is the |anguage of Article  10(1) of the
Eur opean convention, set out hereinbefore. Cause (1) of
Article 10 not only says that everyone has ~the right to
freedom of expression but also says'that “the said right
shall include freedomto hold opinions and to receive and
impart information and ideas w thout interference by public
authority and regardl ess of frontiers. The clause then adds
that Article 10 shall not, however, prevent the State from
requiring the |licensing of broadcasting, television or
cinema enterprises. Cause (2) of course is alnmbst in para
materia wth clause (2) of Article 19 of our  Constitution

VWhat is, however, significant is that Article 10( 1)
expressly conferred the right "to receive and i mpart
i nfornmation and ideas wthout interference by publ ic
authority". The only power given to public authority, which
in the context neans the State/ Governnment, is to provide the
requi renent of license and nothing nore. It is this feature
of clause (1) which has evidently influenced the decision of
the European court. The decision cannot, therefore, be read
as laying down that the right of free expression by “itself
i mplies and includes the right to establish private
broadcasting stations. It is necessary to enphasi se anot her
aspect. While | agree with the statement in Para 38 to the
effect that freedom of expression is fundamental ‘to a
denocratic society and that the said right "cannot  be
successfully acconplished wunless it is grounded in the
principle of pluralism of which the State is the ultimte
guarantor", | find it difficult to agree that such pluralism
cannot be ensured by a public/statutory corporation of the
nature already in existence in Austria and that it s
necessary to provide for private broadcasting to ensure
pluralism as held in Para 39. The fact that as a result of
technol ogi cal advances, the argunent of limted nunber of
frequencies is no longer available, cannot be a ground for
reading the right to private broadcasting into freedom of
expr essi on. The decision as such is coloured by the
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particul ar |anguage of clause (1) of Article 10, as stated
above. | nust also say that the | ast observation in Para 39

viz., that there can be other less restrictive solutions is
also not a ground which we can give effect to wunder the
| egal system governing us. The question in such cases
always is whether the particular restriction placed is
reasonabl e and valid and not whether other less restrictive
provisions are possible. | may also nention that the
argunents which weighed with other constitutional courts,
viz., that airwaves represent public property and that they
cannot be allowed to be dom nated or nonopolised by powerful
conmerci al, econom c and political interests does not appear
to have been argued or considered by the European Court. As
has been enphasi sed by other constitutional courts, the very
free speech interest ~of the citizens requires that the
broadcasting nedia is not domi nated or controlled by such
power ful interests.

201. There is yet -anot her aspect of the
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petitioners’ claim which requires to be expl ai ned.

According to their own case, they have sold the telecasting
rights with respect to their natches to a foreign agency
wi th the understanding that such foreign agency shall bring
inits own equi pment and personnel and tel ecast the matches
from the Indian 'territory. Once they have sold their
rights, the foreign agency is not their agent but an
i ndependent party. It is a principal by itself The foreign
agency cannot claim or enforce the right ‘guaranteed by
Article 19(1)(a). Petitioners-cannot also claim because
they have already sold the rights. In other words, the
right to telecast is no longer with them but with the
foreign firm which has purchased the telecasting rights.
For this reason too, the petitioners’ claimnust be held to
be unaccept abl e.

202. Having held that Article 19(1)(a) does not encomnmpass
the right to establish, wmintain or run br oadcasti ng
stations or broadcasting facilities, we feel it necessary to
clarify the true purport of the said freedomin the context
of broadcasting nedia. This is necessary to ensure that |
am not m sunderstood or mi sinterpreted. | ndeed, ~what |
propose to say hereafter flows logically fromwhat | have
sai d heretofore.

203. It has been held by this Court in Life Insurance
Corporation v. Manubhai Shah that the freedom of speech -and
expression guaranteed to the citizens of this country
"I'ncludes the right to propagate one’ s views through print
nmedi a or through any other communi cati on channel, e.g., the
radio and the television. Every citizen of this free
country, therefore, has the right to air his or. . her  views
through the printing course to permssible restrictions
i mposed under Article 19(2) of the Constitution". It has
al so been held in the said decision that "the print  nedia,
the radio and the tiny screen play the role of public educa-
tors, so vital to the growh of a healthy denocracy.
Freedomto air one’s views is the lifeline of any denocratic
institution and any attenpt to stifle, suffocate or gag this
ri ght would sound a death-knell to denocracy and would help
usher in autocracy or dictatorship..... It follows that a
citizen for propagation of his or her ideas has a right to
publish for circulation his views in periodicals, rmagazines
and journals or through the electronic nedia since it is
well known that these conmunication channels are great
purveyors of news and views and nmake consi derabl e i nmpact on
the minds of the readers and viewers and are known to nould
public opinion on vital issues of national inmportance."” To
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the sanme effect is the holding in Gdyssey Conmunications
referred to supra. Once this is so, it follows that no
nmonopoly of this nedia can be conceived for -the sinple
reason that Article 19(2) does not permit State nopnopoly
unli ke clause (6) of Article 19 vis-a-vis the right
guaranteed by Article 19(1)(qQ).

204. Al the Constitutional Courts whose opinions have been
referred to hereinbefore have taken the uniformview that in
the interest of ensuring plurality of opinions, views, ideas
and i deol ogi es, the broadcasting nmedi a cannot be allowed to
be under the nonopoly of any one - be it the nonopoly of

CGovernment or or an individual, body or Organisation

Government control in effect neans the control of the po-
litical party or parties in power for the tine being. Such
control is bound to colour and/or the electronic nedia

subj ect of and in some cases, may even distort the
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news, views and opini ons expressed through the nedia. It is
not conducive to free expression of contending viewioints
and opini'ons which is essential for the growh of a healthy

denocr acy: |-"have said enough hereinbefore in support of
the above propositions and we do not think it necessary to
repeat the sane over again here. | have also nmentioned

herei nbefore that for ensuring plurality of views, opinions
and also to ensure/a fair and bal anced presentati on of news
and public issues, the broadcast nedia should be placed

under the control of public, i.e., in‘the hands of statutory
corporation or corporations, as the case may be. This is
the inplicit command of Article 19(1)(a). I have also

stressed the inportance of constituting and conposing these
corporations in such a manner that they ensure -inpartiality
in political, econonmc and social and other natters touching
the public and to ensure plurality of views, opinions and
i deas. This again is the inplicit conmand of  Article
19(1)(a). This medium shoul d pronmote the public interest by
providing information, know edge and entertai nnent of good
quality in a balanced way. Radio and Television should
serve the role of public educators as well. | ndeed, ' nore
than one corporation for each nmedia can be provided with a
view to provide conpetition anbng them (as has been done in
France) or for convenience, as the case may be.

205. Now, coming to the Indian Tel egraph Act, 1885, a 1 ook
at its schenme and provisions would disclose that it was
neant for a different purpose altogether. Wen it was
enacted, there was neither Radio***** nor, ~of course,
television, though it may be that radio or television fal
within the definition of "telegraph” in Section 3(1).
Except Section 4 and the definition of the expression
“"tel egraph”, no other provision of the Act appears to be
relevant to broadcasting nedia. Since the validity of
Section 4(1) has not been specifically challenged before us,
we decline to express any opinion thereon. The situation is
undoubt edly unsatisfactory. This is the result of the
legislation in this country not keeping pace wth the
technol ogi cal devel opments. Wile all the denopcracies in
the world have enacted |laws specifically governing the
broadcasting nedia, this country has | agged behind, rooted
in the Tel egraph Act of 1885 which is wholly inadequate and
unsuited to an inmportant nediumlike radio and television,
i.e., broadcasting nedia. It is absolutely essential, in
the interests of public, in the interests of the freedom of
speech and expression guaranteed by Article 19(1)(a) and
with a viewto avoid confusion, uncertainty and consequent
l[itigation that Parliament steps in soon to fill the void by
enacting a law or laws, as the case may be, governing the
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broadcasting nedia, i.e., both radio and tel evision nedia.
The question whether to pernit private broadcasting or not
is a matter of policy for the Parliament to decide. If it

decides to pernmit it, it is for the Parlianent to decide,
subject to what conditions and restrictions should it be
permtted. (This aspect has been dealt with supra.) The fact
remains that private broadcasting, even if allowed, should
not be left to market forces, in the interest of ensuring
that a wide variety of voices enjoy access to it.
SUMVARY
206. In this sunmary too, the expres-
***** |t was only in 1895 that G Marconi suc-
ceeded in transmtting wireless signals be-
tween sendi ng and receiving points wthout the

use of connecting wires over a distance of

kil ormet ers:
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sion ‘"broadcasting nmedia" neans the electronic nedia now
representied and operated by AIR and Doordarshan and not any
ot her services:
| (a).Gane of cricket, like any other sports event, provides
entertai nment. Providing entertainment is inplied in
freedom of speech  and expression guaranteed by Article
19(1)(a) of the Constitution subject to this rider that
where speech and conduct are joined in-a single course of
action, the free speech values nust- be balanced against
conpeting societal interests, The petitioners (CAB and BCCl)
therefore have a right to organise cricket matches in India,
whet her with or wi thout the participation of foreign teans.
But what they are now seeking is a license to telecast their
mat ches t hrough an agency of their choice - a foreign agency
in both the cases - and through telecasting equipnent
brought in by such foreign agency fromoutside the country.
In the case of Hero Cup Matches organised by CAB, @ they
wanted uplinking facility to I'NTELSAT t hrough the governnment
agency VSNL al so. In the case of later internationa
nmat ches organi sed by BCCl they did not ask for this facility
for the reason that their foreign agent has arranged direct
uplinking with the Russian satellite Gorizon. In both
cases, they wanted the permi ssion to inport the telecasting
equi prent along with the personnel to operate it by noving
it to places all over the country wherever the matches were
to be played. They clained this |license, or pernission, as
it may be called, as a matter of right said to be flow ng
from Article 19(1)(a) of the Constitution.  They say that
the authorities are bound to grant such |license/ perm ssion,
wi thout any conditions, all that they are entitled to do, it
is submitted, is to collect technical fees wherever their
services are availed, like the services of VSNL in the case
of Hero Cup Matches. This plea is in principle no.different
fromthe right to establish and operate private telecasting
stations. In principle, there is no difference between a
permanent TV station and a tenporary one; simlarly there is
no distinction in principle between a stationary TV facility
and a nobile one; so also is there no distinction between a
regular TV facility and a TV facility for a given event or
series of events. |If the right clained by the petitioners
(CAB and BCCl) is held to be constitutionally sanctioned
one, then each and every citizen of this country must also
be entitled to claimsimlar right in respect of his event
or events, as the case nay be. | amof the opinion that no
such right flows fromArticle 19(1)(a).
(b) Al rwaves constitute public property and nust be wutilised
for advancing public good. No individual has a right to

tw
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utilise themat his choice and pl easure and for purposes of
his choice including profit. The right of free speech
guaranteed by Article 19(1)(a) does not include the right to
use airwaves, which are public property. The airwaves can
be wused by a citizen for the purpose of broadcasting only
when allowed to do so by a statute and in accordance wth
such statute. Ai rwaves being public property, it is the
duty of the State to see that airwaves are so utilised as to
advance the free speech right of the citizens which is
served by ensuring plurality and diversity of Vi ews,
opinions and ideas. This is inmperative in every denocracy
where freedom of speech is assured. The free speech right
guaranteed to every citizen of this country does not
enconpass the right to use these airwaves at his choosing.
Concedi ng such a right woul d be
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detrinmental to the free speech rights of the body of
citizens inasmuch as only the privileged few - powerful

econom c, ‘comercial and political interests - would conme to
dom nate " the nedia. By manipulating the news, views and
i nf ormation, by i ndul gi ng in m si nf ormati on and
disinformation, to suit their comrercial or other interests,
they would be harming and not serving - the principle of
plurality and diversity of views, news, ideas and opinions.
Thi s has been the experience of Italy where a limted right,

i.e., at the local level but not at the national |evel was
recogni sed. It is also not possible to inply or infer a
ri ght fromthe guarantee of free speech which only a few can
enj oy.

(c)Broadcasting nmedia.is inherently different fromPress or
ot her neans of commrunication/information.~ The anal ogy of
press is misleading and inappropriate.” This is also the
vi ew expressed by several Constitutional Courts including
that of the United States of America

(d) I nust clarify what | say; it is that the right claimnmed
by the petitioners (CAB and BCCl) - which in effect is no
different in principle froma right to establish and operate
a private TV station - does not flow fromArticle '19(1)(a);

that such a right is not Inplicit.in it. The question
whet her such right should be given to the citizens of this
country is a matter of policy for the Parlianent. Havi ng

regard to the revolution in information technology and the
devel opnents all around, Parlianment nay, or nay not, ~decide
to confer such right. [If it wishes to confer such -a right,
it can only be by way of an Act nade by Parlianment. The Act
made shoul d be consistent with the right of free speech of
the citizens and nmust have to contain strict programme and
other <controls as has been provided for exanple, in._ the
Broadcasting Act, 1991 in the United Kingdom This is’ the
implicit comand of Article 19(1)(a) and is essential to
preserve and pronmote plurality and diversity of views, news,
opi ni ons and i deas.

(e) There is an inseparable inter-connection bet ween
freedom of speech and the stability of the society, ‘i.e.,
stability of a nation-State. They contribute to each other

Qurs is a nascent republic. W are yet to achieve the goa

of a stable society. This country cannot also afford to
read into Article 19(1)(a) an wunrestricted right to
i censing (right of broadcasting) as clainmed by t he
petitioners herein.

(f) In the case before us, both the petitioners have sold
their right to telecast the matches to a foreign agency.
They have parted with the right. The right to telecast the
mat ches, including the right to inport, install and operate
the requisite equipnent is thus really sought by the foreign
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agenci es and not by the petitioners. Hence, the question of
violation of their right under Article 19(1)(a) resulting
fromrefusal of |icense/pernission to such foreign agencies
does not ari se.

2. The CGovernnent nonopoly of broadcasting media in this
country is the result of historical and other factors. This
is true of every other country, to start with. That India
was not a free country till 1947 and its citizens did not
have constitutionally guaranteed fundanental freedons till
1950 coupled with the fact that our Constitution is Just
about forty five years into operation expl ai ns t he
Covernment  nonopol y. As pointed out in the body of the
j udgrment, broadcasting nedia was a no-
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nopoly of the CGovernment, to start with, in every country
except the United States where a conscious decision was
taken at the very beginning not-to have State nonopoly over
the medium Until recently, the broadcasting medi a has been
in the hands of public/statutory corporations in nost of the
West Eur opean countries. Private br oadcasti ng is
conparatively a recent phenonenon. The experience in Italy
of allowing private broadcasting at local Ilevel (while
prohibiting it at national level) has left nmuch to be
desired. It has given rise to powerful media enpires which
devel opnent is certainly not conducive to free speech right
of the citizens.

3 (a). It has been held by this Court -~and rightly - that
broadcasting nedia is affected by the free speech right of
the citizens guaranteed by Article 19(1)(a). This is also
the view expressed by all the Constitutionalr Courts whose
opi ni ons have been referred to in the body of the judgment.
Once this is so, nonopoly of this nmedium (broadcasting
nedi a), whether by Governnent or by an individual, body or
Organi sation is unacceptable. Cause (2) of Article 19 does
not permt a nonopoly in the matter of freedom of speech and
expression as is permtted by clause (6) of Article 19
vis-a-vis the right guaranteed by Article 19(1)(9).

(b) The right of free speech and expression includes the
right to receive and inpart information. For ensuring the

free speech right of the citizens of this country, it is
necessary that the citizens have the benefit of plurality of
views and a range of opinions on all public issues. A

successful denocracy posits an "aware’ citizenry. Diversity
of opinions, views, ideas and ideologies is essential to
enable the citizens to arrive at infornmed judgnent on al

i ssues touching them This cannot be provided by a medium
controlled by a nonopoly - whether the nonopoly is of the
State or any other individual, group or Organisation. As a
matter of fact, private broadcasting stations may perhaps be
nore prejudicial to free speech right of the citizens/ than
the government controlled nedia, as explained in the body of
the judgnment. The broadcasting nmedia should be under the
control of the public as distinct from Government. This is
the command inmplicit in Article 19(1)(a). It should  be
operated by a public statutory corporation or corporations,
as the case nay be, whose constitution and composition nust
be such as to ensure its/their inmpartiality in political
econoni ¢ and social matters and on all other public issues.
It/they must be required by law to present news, views and
opi nions in a balanced way ensuring pluralismand diversity
of opinions and views. |t/they nust provide equal access to
all the citizens and groups to avail of the medium

4. The I ndi an Tel egraph Act, 1885 is totally inadequate to
govern an inportant mediumlike the radio and television
i.e., broadcasting nedia. The Act was intended for an
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altogether different purpose when it was enacted. This 1is
the result of the lawin this country not keeping pace wth
the technol ogi cal advances in the field of information and
conmuni cations. Wile all the | eading denpbcratic countries
have enacted |aws specifically governing the broadcasting
nmedia, the lawin this country has stood still, rooted in
the Telegraph Act of 1885. Except Section 4(1) and the
definition of telegraph, no other provision of the Act is
shown to have any relevance to broadcasting nedia. It is,
t herefore,
229

inperative that the parliament makes a law placing the
broadcasting nedia in ‘the hands of a public/statutory
corporate or the corporations, as the case.may be. This is
necessary to safeguard the interests of public and the
interests of law as also to avoid uncertainty, confusion and
consequent litigation.

5. The CAB did not ever apply for a license under the
first provisoto Section 4 of the Telegraph Act nor did its
agents ever nmake such an application. The perm ssions,
cl earances or~ exenption obtained by it from the severa
departrments (mentioned in judgnent) are no substitute for a

i cense under Section4(1l) proviso. In the absence of such
a license, the CAB'had no right in lawto have its nmatches
telecast by an agency of its choice. The legality or

validity of the orders passed by Sri N Vithal, Secretary to
the CGovernnment of India, Tel ecomunications Departnent need
not be gone into since it has becone, acadenmic. In the
facts and circunstances of the case, the charge of mal afides
or of arbitrary and authoritarian conduct attributed to
Door darshan and M nistry of Information and Broadcasting is
not acceptable. No opinion need be  expressed on the
al | egati ons filed by BCCl in these matters. Its
i ntervention was confined to | egal questions only.

6. Now t he question arises, what is the position till the
Central CGovernment or the Parlianment takes steps as  contem
plated in Para (4) of the sumary, i.e., if any /sporting
event or other event is to be telecast fromthe |ndian soil?
The obvi ous answer flowing fromthe judgnent [and Paras (1)
and (4) of this summary is that the organi ser of such event
has to approach the, nodal Mnistry as specified in the de-
cision of the Meeting of the Cormmittee of Secretaries held
on Novenber 12, 1993. | have no reason to doubt that such a
request would be considered by the nodal Mnistry ~and the
AR and Doordarshan on its nerits, keeping in view the
public interest. |In case of any difference of opinion or
di spute regarding the nonetary terms on which such telecast
is to be mde, matter can always be referred to an
Arbitrator or a panel of Arbitrators. 1In case,  the  noda
M nistry or t he AIR or Door dar shan find such
broadcast/tel ecast not feasible, then they may consider the
grant of perm ssion to the organi sers to engage an agency of
their own for the purpose. O course, it would be equally
open to the nodal Mnistry (Governnent of India) to permt
such foreign agency in addition to AIR/ Doordarshan, if they
are of the opinion that such a course is called for in the
ci rcunst ances.

207. For the above reasons, the appeals, wit petition
and applications are disposed of in the above ternmns. No
costs.
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